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INTRODUCTION AND SUMMARY

No relief defendant attempts to justify the rule of law on which the
district court’s order is based. Not one of them claims that it is equitable for
several hundred investors to keep money stolen from 20,000 equally innocent
investors based upon the mere fortuity that the relief defendants cashed out before
government intervention. No one — including the Examiner who is supposed to
speak for all investors — explains why a court of equity must passively ratify a
chance-based distribution of Stanford’s meager assets and allow a small percentage
of investors to receive a return of 100% or more of their investment while the vast
majority receives next to nothing. Yet this kind of inequitable distribution based
on good fortune or quick timing is exactly the result that the relief defendants,
joined by the Examiner and even the SEC, ask this Court to ratify.

These parties also repeatedly lament that the Receiver is pursuing
claims against “innocent investors” as if that label is reason alone for ruling against
the Receiver. But such rhetoric serves only to mask their strenuous efforts to
dodge the difficult question presented by the collapse of a Ponzi scheme of this
magnitude — should a minority of innocent investors be allowed to keep funds
stolen from a majority of other innocent investors Based simply on the fortuity that
the minority cashed out before the scheme collapsed? When there are very limited

funds available following the collapse of the scheme, the choice to be made is



whether all equally innocent investors will share the losses equally, or whether, as
the relief defendants and others would have it, the law should allow a hugely
disproportionate recovery as between two classes — the “lucky and quick” innocent
investors, and the “not so lucky and not quick enough” innocent investors.

According to the relief defendants’ distorted view of “equity,” if any
investors are able to retain stolen money because they are beyond the reach of legal
process, or are judgment proof, then the relief defendants must be allowed to retain
the stolen funds they received. They argue that because, less than nine months into
this Receivership, the Receiver has not yet asserted claims against every Stanford
investor who cashed out early, equity demands that he assert claims against none
of them.

But this bizarre concept of equity has nothing to do with the issue on
appeal. The district court explicitly stated that its order is based not upon a
weighing of the equities but upon a legal conclusion that Stanford placed hundreds
of millions of dollars of stolen money beyond reach of the judicial system when it
deposited funds into the relief defendants’ accounts. This Court should reject the
district court’s legal conclusion and reject the arguments of those who would
replace the rule of law and equity with good luck aﬁd quick timing as the guiding
principles for deciding which funds stolen from investors should be returned to the

Receivership Estate.



Equally unpersuasive is the argument that no investor can be a relief
defendant because all of them have identical claims based upon their CD contracts.
The dispositive question in this appeal is not whether the relief defendants have
claims against the Estate as Stanford creditors — of course they do. The question is
whether the relief defendants have a legitimate claim for a much greater payment
from the Ponzi scheme than thousands of other investors who assert the very same
claim. The relief defendants cannot dodge this question on the pretense that each
of them has merely obtained the return of “his” or “her” own money. Undisputed
evidence establishes that Stanford squandered the relief defendants’ money long
before their CDs matured. Stanford paid the relief defendants with money that it
stole from other investors. No relief defendant has yet established a legitimate
claim to a disproportionate share of these stolen funds.

Finally, this Court should reject the technical arguments advanced by
various relief defendants. Case law amply supports the Receiver’s standing to
assert the claims at issue. The SEC has no consistent policy against the assertion
of claims against innocent investors, and even if it did, no such policy could
preclude the Receiver from fulfilling his court-appointed responsibilities. The
account freeze requested by the Receiver is not a brejudgment attachment or other
procedurally defective artifice; it is an established remedy, well within the

discretion of a court that is supervising an equity receivership to issue in aid of the



recovery of assets that should be used to compensate on an equitable basis all those
injured by the Stanford fraud. And the relief defendants had proper notice of the
hearing.

ARGUMENT

It is neither feasible nor necessary for the Receiver to address every
argument in the dozen briefs filed on behalf of appellees/cross-appellants. For
example, much of the relief defendants’ briefing goes not to the district court’s
authority to order disgorgement, but to the weight of the equities it should
consider. All such arguments are premature, as the district court specifically stated
that its decision on the freeze order was not based on a weighing of the equities.
This brief will address the dispositive issues and show that (i) the district court has
the authority to order equitable disgorgement of stolen money that Stanford
distributed before the Receivership, and (ii) there is no technical impediment to the
Receiver seeking such relief.

I. The Receiver is likely to prevail on the merits of his claims because a

court of equity has the power to remedy Stanford’s inequitable
distribution of money swindled from thousands of innocent investors.

This appeal distills down to a question of judicial authority. The
defining facts are undisputed and without precedent — Stanford was a massive,
multi-billion dollar Ponzi scheme that paid a few hundred investors 100 or more

cents on their investment dollars, using money that the scheme stole from tens of



thousands of identically-situated investors who will receive but a few pennies. The
Receiver contends that this vastly disproportionate distribution of inadequate
investor funds is inequitable, and no appellee is bold enough to explicitly argue
otherwise. The only question is whether a court of equity is authorized to fashion a
meaningful remedy.

A. The Receiver does not have to overcome an affirmative defense to
a cause of action that he is not asserting.

The relief defendants, Examiner and SEC curiously spend substantial
portions of their briefs arguing that the Receiver should lose based on their flawed
analysis of a claim that the Receiver has not even asserted. According to this
argument, the Receiver should lose the Estate’s claim for equitable disgorgement
of stolen funds because, if he had asserted claims under various versions of the
Uniform Fraudulent Transfer Act, the Estate would not be able to recover amounts
that purport to be return of principal. This is a straw-man argument Eecause the
Receiver is not asserting fraudulent transfer claims, and no case holds that he must.

In addition, the argument is built on a false premise laid bare by the
very cases cited by the relief defendants. Because the Stanford Ponzi scheme
involves actual fraud, the Receiver could recover purported repayment of principal
as a fraudulent transfer, and the relief defendants could avoid such recovery only if
they established the defense of “good faith.” See, e.g., Donell v. Kowell, 533 F.3d

762, 771 (9th Cir. 2008) (under California’s fraudulent transfer statute, “there is a



‘good faith’ defense that permits an innocent winning investor to retain funds up to
the amount of the initial outlay”); Scholes v. Lehmann, 56 F.3d 750, 759 (7th Cir.
1995) (under Illinois’s fraudulent transfer statute, a finding of actual fraud by the
transferor “would mean that the [transferee] is not entitled to keep any part of the
money she received from the corporations—provided . . . that she knew or should
have known of [the transferor’s] fraudulent intent”).

In many jurisdictions, the defense of good faith is very difficult to
establish when, as here, the transferor commits fraud. “[C]ourts look to what the
transferee objectively ‘knew or should have known’ in questions of good faith,
rather than examining what the transferee actually knew from a subjective
standpoint.” In re Agric. Research & Tech. Group, Inc., 916 F.2d 528, 535-36 (9th
Cir. 1990). “At least one court has held that if circumstances would place a
reasonable person on inquiry of a debtor’s fraudulent purpose, and a diligent
inquiry would have discovered the fraudulent purpose, then the transfer is
fraudulent.” Id. at 536 (citing In re Polar Chips Int’l, Inc. 18 B.R. 480 (Bankr.
S.D. Fla. 1982)).

The enormous expense and delay involved in litigating objective good
faith, potentially under myriad state-law frauduleht transfer provisions, is one of
many reasons why the Receiver has not pursued such litigation. -'Whether the relief

defendants knew or should have known of Stanford’s illegal activities is irrelevant



here. A defining characteristic of a relief defendant claim is that no wrongdoing
need be alleged — only that the person is holding stolen funds without a legitimate
right to keep them. See SEC v. Colello, 139 F.3d 674, 676 (9th Cir. 1998); CFTC
v. Kimberlynn Creek Ranch, Inc., 276 F.3d 187, 191-92 (4th Cir. 2002); SEC v.
Elfindepan, No. 1:00-CV-00742, 2002 WL 31165146, at *4 (M.D.N.C. Aug. 30,
2002). Scholes, Donell and the other fraudulent transfer cases cited by various
relief defendants thus shed no light on the viability of the Estate’s equitable
disgorgement claims.

B. The Receiver has properly invoked the court’s jurisdiction and
asserted viable claims against the relief defendants.

This Court should reject the various arguments that the relief
defendants are not, in fact, “relief defendants.” Some have cast this argument as an
issue of subject matter jurisdiction, while others contend that the undisputed facts
negate the Receiver’s claims. These are two sides of the same coin. |

As every party to this case admits, a relief defendant “can be joined to
aid the recovery of relief without an assertion of subject matter jurisdiction only
because he has no ownership interest in the property which is the subject of
litigation.” SEC v. Cherif, 933 F.2d 403, 414 (7th Cir. 1991). The property at
issue here is money that Stanford looted from thousands of innocent investors.

The mere fact that the relief defendants assert a legitimate interest in these stolen



funds does not defeat jurisdiction. As one circuit court explained in rejecting an
identical argument:

Alternatively, the Relief Defendants contend that the

district court could not proceed against them as nominal

defendants because they have asserted an ownership

interest in the funds . ... However, a claimed ownership

interest must not only be recognized in law; it must also

be valid in fact. Otherwise, individuals and institutions

holding funds on behalf of wrongdoers would be able to

avoid disgorgement (and keep the funds for themselves)

simply by stating a claim of ownership, however
specious.

Kimberlynn Creek Ranch, 276 F.3d at 192. Similarly, the very case on which most
relief defendants rely makes clear that “[c]ourts have jurisdiction to decide the
legitimacy of ownership claims made by non-parties to assets alleged to be
proceeds from securities laws violations.” Cherif, 933 F.2d at 414 n.11.

Cherif also exposes as false drama various arguments that the relief
defendant mechanism will somehow violate due process. As in Cherzf, the relief
defendants here will be given notice and an opportunity to be heard on the merits
of their claimed ownership interest in the disputed property. See R. 251-52; see
also, SEC v. Cavanagh, 155 F.3d 129, 136-37 (2d Cir. 1998) (claim against relief
defendant could proceed because she would have a “full opportunity to litigate her
rights”); Elfindepan, 2002 WL 31165146, at *5 (“the injunction was properly
issued and binding as long as the nominal defendant was given the chance to

defend the legitimacy of his claim”).



So the real question is not one of jurisdiction. It is whether the record
before this Court conclusively establishes that the relief defendants’ claimed
ownership interest in money stolen from other Stanford investors is both
recognized in law and valid in fact. Kimberlynn Creek Ranch, 276 F.3d at 192. If
innocent investors can be relief defendants, then the Receiver has stated viable
claims within the district court’s ancillary jurisdiction, and this Court should
extend the account freezes until the claims are finally adjudicated on their merits.

C. The relief defendants have not conclusively established that they
have a “legitimate” claim to money stolen from other investors.

The definition of a “relief defendant” is not in dispute. Courts can
order disgorgement or other equitable relief against a relief defendant if “that
person; (1) has received ill-gotten funds; and (2) does not have a legitimate claim
to those funds.” Cavanagh, 155 F.3d at 136. “[A]mple authority supports the
proposition that the broad equitable powers of the federal courts can bé employed
to recover ill-gotten gains for the benefit of the victims of wrongdoing, whether
held by the original wrongdoer or by one who has received the proceeds after the
wrong.” Colello, 139 F.3d at 676 (emphasis added). The relief defendants have
not cited even one case holding that an innocent investor “who has received the
proceeds after the wrong” can never be a relief defendant.

Nor is it seriously disputed that each relief defendant “has received ill-

gotten funds.” Cavanagh, 155 F.3d at 136. The relief defendants do not contest



the evidence that Stanford was able to distribute money to them only by stealing it
from other equally-innocent investors. Recognizing that Stanford was a giant
Ponzi scheme — which no relief defendant denies — “establishes the fraudulent
intent behind the transfers it made.” SEC v. Res. Dev. Int’l, L.L.C., 487 F.3d 295,
301 (5th Cir. 2007) (citation omitted).

Accordingly, the relief defendants can win only if the allegations and
undisputed evidence establish as a matter of law that the relief defendants “have a
legitimate claim to those funds.” Cavanagh, 155 F.3d at 136. Because the mere
existence of the relief defendants’ CD contracts — which is all they rely upon —
does not establish a legitimate right to a disproportionate distribution of Ponzi
scheme proceeds, this Court should reject the district court’s conclusion that as a
matter of law innocent investors cannot be liable for return of principal. The relief
defendants’ custodial accounts should remain frozen until the disgorgement claims
are finally adjudicated on their merits.

1. The relief defendants cannot distinguish the rationale
underlying Circuit precedent on which the Receiver relies.

The Receiver showed in his opening brief that once an investor sends
money to a Ponzi scheme, the district court has the equitable power to distribute
the investor’s money to all victims of the scheme in proportion to their
investments, even if this money is traceable to the original investor or held for him

in a segregated account. See, e.g., United States v. Durham, 86 F.3d 70, 73 (5th
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Cir. 1996) (affirming pro rata distribution even though more than 80% of the funds
could be traced to a single depositor and deferring to the district court’s conclusion
that “it seemed inequitable to allow Claremont to benefit merely because the
defendants spent the other victims’ funds first”); SEC v. Forex Asset Mgmt. LLC,
242 F.3d 325, 331 (5th Cir. 2001) (affirming pro rata distribution of funds that
were held in a segregated account for one investor and deferring to the district
court’s conclusion that “the facts did not support a remedy that would elevate the
Whitbecks’ claim above the other victims”).

The relief defendants are thus forced to argue that an illegal scheme
such as Stanford can unilaterally defeat this equitable power simply by transferring
stolen funds into an account owned by the investor. But no relief defendant has
offered a meaningful basis to distinguish between the custodial accounts at
Pershing, JP Morgan and SEI, into which Stanford transferred the funds at issue,
and the segregated account into which Forex deposited the Whitbecks’ investment.
The segregated account in Forex held only the Whitbecks’ investment funds, but it
was subject to Forex’s control. Here, the district court found and the record
establishes that Stanford likewise controlled the relief defendants’ accounts. See
Supp. R. 466-67 (“[wl]ith limited exceptions, Pershing and J.P. Morgan could
execute transactions in the accounts only upon Stanford’s instructions, rather than

the [investors’] instructions™). There is no logical basis to conclude that the district
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court had power over the Forex-controlled investor account but lacks power over
the Stanford-controlled investor accounts.

Moreover, the relief defendants’ argument is bad policy and would
establish a dangerous precedent for perpetrators of future Ponzi schemes. Insiders
typically feel the heat as government regulators prepare to take formal action
against a major fraud operation. Here, for example, one of the Stanford vice
presidents sent the following email to Allen Stanford several days before the SEC
filed the underlying lawsuit:

We need to come up with a strategy to give

preference to certain wires to people of influence in

certain countries, if not we will see a run on the bank

starting next week. We all know what that means. There

are real bullets out there with my name on, David’s name
and many others and they are very real.

See Supp. R. 1989. The Receiver does not know which, if any, relief defendants
Stanford considered to be “people of influence” or which of them cashéd out based
upon a call from within the organization suggesting the time might be right. But it
is a virtual certainty that such calls were made and will be made when future
schemes face their imminent demise. The law should not encourage such conduct
by providing that if the perpetrators distribute stolen money before the scheme is
shut down, then a court of equity cannot undo their handiwork.

Without addressing the policy implications of their position, some

relief defendants seek refuge in a Forex footnote mentioning that forty five Forex
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investors “previously had their investments returned to them.” Forex, 242 F.3d at
328 n.3. But the opinion does not state when these investments were “returned,”
whether Forex was insolvent at the time, or whether Forex used money that it stole
from other investors. The mere fact that the Forex receiver apparently did not
assert disgorgement claims against these forty five investors hardly establishes that
the court would have lacked power to award relief if the claim had been asserted.
The rationale for this Court’s decisions in Durham and Forex is a sufficient basis
for reversing the district court’s order and holding that its equitable power extends
to stolen money that Stanford placed in the relief defendants’ accounts.

2, George is indistinguishable precedent supporting the
Receiver’s claims.

The relief defendants cannot distinguish SEC v. George, 426 F.3d
786, 798-99 (6th Cir. 2005). The investors in George were ordered to return
money that had already been distributed to them. The claims wefe equitable
claims for disgorgement, not legal claims for fraudulent transfer. There was no
allegation in George that the relief defendants did anything wrong or knew that
they received money stolen from other investors. And yet the relief defendants
were ordered to disgorge every cent they received from the scheme (plus interest)
so that the money could be distributed pro rata to all victims. See George, 426
F.3d at 798 (“the SEC showed that the money [the relief defendants] received from

the scheme came not from profits on their investments but from the investments of
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others,” and therefore they “received ill-gotten funds and had no legitimate claim
to those funds”).

Because it is on all fours with this case, the relief defendants enlist the
SEC to help them argue that George does not really mean what it says. They
literally contend that the SEC’s after-the-fact explanation of its internal reasons for
asserting equitable disgorgement claims against the investors in George ought to
somehow change the Sixth Circuit’s analysis and negate the precedential value of
its opinion.

But George cannot be distinguished on the ground that the SEC
secretly believed that the relief defendant investors in that case “were not wholly
innocent.” SEC Amicus Br. at 23. The SEC did not allege — much less
conclusively prove — any wrongdoing, and neither the district nor appellate court
based its holding on any finding of wrongdoing. The district court rendered
summary judgment on disgorgement claims against each relief defendant in
George not because he knew of the fraud, but solely because the “return” of his
investment was paid with money stolen from other investors:

... Jackson, who invested $285,000 with Thorn, received

back $282,320 from Thorn, but the SEC traced those

funds to contributions from other investors. Jackson did

not dispute that the SEC had traced the $282,320 to the

contributions of other investors, and accordingly the

district court ordered Jackson to disgorge the ill-gotten

gains plus $70,721 in prejudgment interest. Harris
invested $1,186,000 with Thorn and received $505,920

14



from him. Because the SEC traced the $505,920 to other
investors’ contributions and because Harris conceded that
he did not know the source of the funds he received, . . .
the district court ordered that he disgorge $505,920 plus
$139,867 in prejudgment interest. . . . George had
invested $37,000 with the defendants and had received
$79,300 in return, but George also presented no evidence
identifying the source of the funds he received and
admitted that the money could have come from other
investors.  Concluding that the $79,300 had been
obtained illegally from other investors and that George
had no legitimate claim to the money, the district court
ordered him to disgorge $79,300 plus $13,495 in
prejudgment interest.

George, 426 F.3d at 791 (internal citations omitted).

The court of appeals affirmed disgorgement from these investors,
despite the fact that they claimed to be ignorant of the fraud, because the investors
failed to counter the SEC’s evidence that they, like the relief defendants here, were
paid with money looted from other investors. George, 426 F.3d at 798. When the
George investors argued that they should at least be permitted to retain sums up to
the amount of their investments, the Sixth Circuit rejected their position for
precisely the same reasons supporting the Receiver’s claims here:

Jackson, Harris and George contend that the amount of

money they invested in the scheme should be subtracted

from the amount they have been ordered to disgorge.

Not true. Hundreds of other investors were victimized by

this scheme, yet they will recover only 42 percent of the

money they invested, not the 100 percent to which the

relief defendants claim to be entitled. . . . [T]he use of a

pro rata distribution has been deemed especially
appropriate for fraud victims of a “Ponzi scheme” . . . .
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As the Supreme Court explained in the litigation that
gave the Ponzi scheme its name, “equality is equity” as
between “equally innocent victims.” Cunningham v.
Brown, 265 U.S. 1, 13 (1924). . . . Under these
circumstances, [the relief defendants] may not receive a
disproportionate share of the recovered investor funds,
only the same pro rata share that other investors may
receive.

George, 426 F.3d at 799 (internal quotation and citation omitted).

George also defeats the argument urged by many relief defendants
here that a court’s power to order a pro rata distribution of the assets left behind by
a fraudulent scheme does not permit the court to recover distributions made by the
perpetrators before the scheme is shut down. As the Sixth Circuit explained: “The
mere coincidence that the defendants chose the relief defendants (instead of others)
to receive funds contributed by other investors in order to delay the discovery of
this scheme does not entitle the relief defendants to preferential treatment.” Id.
(emphasis added) George is indistinguishable precedent for the ‘Receiver’s
disgorgement claims and for an account freeze in aid of the requested relief.

3. The relief defendants’ CDs do not establish a legitimate
right to cash that Stanford stole from other investors.

Like the unsuccessful investors in George, the relief defendants rely
upon their CD contracts as the basis for asserting a claim to the money in question.
If this superficial contention were enough, then George would have come out the

other way. Not one of the relief defendants addresses the question posed in the
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Receiver’s opening brief — how can any CD investor legitimately claim a
disproportionate amount of the money that Stanford stole from others?

Most of the relief defendants hide from this question behind the
pretense that they merely received back their own money. But, as in George, none
of them cites evidence contradicting the Receiver’s proof that Stanford was able to
redeem the relief defendants’ CDs only by fraudulently diverting money invested
by others. See Appellant’s Br. at 3-7. The relief defendants’ claim for a wildly
disproportionate share of ill-gotten Ponzi scheme proceeds is no more
sophisticated than the playground rule “finders keepers, losers weepers” — hardly a
defensible principle of law.

No relief defendant cites a case holding that an investment contract
establishes a legitimate claim to keep money stolen from others who have the exact
same contractual rights. They rely instead on SEC v. Founding Partners Capital
Management, No. 2:09-cv-229, 2009 WL 1606491 (M.D. Fla. June 8, 2009), in
which the court dismissed the SEC’s relief-defendant claims against an entity to
which an investment fund made loans. Although the district court in Florida
erroneously viewed the concept of a “relief defendant” more narrowly than George
and the other circuit-court decisions it cites,‘ Founding Partners is easily

distinguishable on the ground that the court’s decision did not result in the
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