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STATEMENT REGARDING ORAL ARGUMENT

In his brief, the Appellant asks this Court to redraw boundaries defining the

assets a court-appointed receiver can recover from otherwise innocent investors. If

this Court agrees, it would radically change the remedies available to court-appointed

receivers and the rights protecting investors who are already victims of a fraudulent

investment scheme. It would also greatly extend the cases cited by Appellant beyond

their original rulings. Appellees - Cross-Appellants believe oral argument would help

elucidate the consequences of the Court's decision.
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JURISDICTIONAL STATEMENT

TheUnitedStatesDistrict Courtfor theNorthernDistrictofTexaspurportedto

have jurisdiction over this casebecauseit is ancillary to the main receivership

proceedinginitiatedby theUnitedStatesSecurities& ExchangeCommissionunder

Section22(a) of the SecuritiesAct (15 U.S.C. § 77aav(a» and Section27 of the

ExchangeAct (15 U.S.C.§ 78).

This is an appealfrom the District Court'sinterlocutoryorderon August4,

2009,thatgrantedin part anddeniedin part the Motion for OrderFreezingAssets

held in the Namesof Certain Relief Defendants(Alguire R. 447-79Y filed by

AppellantRalphS.Janvey(the"Receiver"or"Appellant"). TheReceivertimely filed

his Notice of Appeal on August6, 2009. In this brief, the Appellees- Cross-

Appellants("Investors")arguetheCourtdoesnothavejurisdictionbecause,in effect,

theunderlyingorderrelatesto arequestfor attachmentthatcannotbeappealedunder

28 U.S.C. § 1292(a)(1). To the extentthe Courtdoesconsideran appealfrom this

order,the Investorsrespondandcross-appealonthepointspresentedbelow.

Throughoutthisbrief, citationsto theUnitedStatedDistrictClerk'sRecordsaredescribedas
follows: (1) therecordcertifiedonAugust20,2009,thatcontainsonlythehearingtranscript
datedJuly 31,2009,in Janveyv. Alguire, CauseNo. 3:09-CV-724-N,is "Hr'g Tr."; (2) the
recordcertifiedonAugust20,2009,thatcontainspleadingsfrom Janveyv. Alguire, Cause
No. 3:09-CV-724-N,is "Alguire R."; and(3) the recordcertified on September10, 2009,
thatcontainspleadingsfrom SECv. StanfordInternationalBank,CauseNo.3:09-CV-298-N
is "SEC Supp.R."
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Issue1:

Issue2:

Issue3:

Issue4:

Issue5:

STATEMENT OFISSUESPRESENTEDFORREVIEW

Wasthe District Court correctwhenit determinedthe Receiveris not
likely to succeedon his claimsagainstprincipal redeemedby innocent
investors?

Did the District Court err by continuing to freeze interestheld by
innocent investors who received less than their total principal
investment?

Did the District Court err by continuingthe freezeagainstinvestors'
accountsthatareexemptfrom execution?

Did the District Court err by continuing to freeze interestheld by
innocentinvestorswithoutpropernoticeor evidentiarysupport?

Did the District Court's order essentiallydeal with a pre-judgment
attachmentthatcannotbeappealedunder28 U.S.C.§ 1292(a)(1)?

STATEMENT OFTHE CASE

�~�.

InvestorsdonotsubstantiallydisputetheReceiver'sstatementofthecase.FED.

R. ApP. P.28(b)(3). However,theywish to clarify onepoint.

It is true that, on July 28, 2009, the Receiver "requesteda preliminary

injunction that would effectively maintain the existing freeze over the relief

defendants' Stanford investment accounts until the Receiver's claims for

disgorgementare adjudicated." (Appellant'sBr. at 2.) But that is not what the

District Court directedhim to do. The District Court's order of June29, 2009,

directedhim to assertclaimsagainstInvestorsandto seek"prejudgmentattachment."
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(SECSupp.R. 2043) Thedistinctionis importantbecauseit mayimpactthis Court's

jurisdictionto hearthe appeal.

STATEMENT OF FACTS RELEVANT TO THE ISSUES

TheSecurities& ExchangeCommission("SEC") filed anenforcementaction

allegingthatStanford InternationalBank,Ltd. ("SIB") operatedaPonzischemethat

marketedandsoldcertificatesofdeposit("CDs") to customersworldwide. SIB was

charteredin AntiguaandBarbudaandmaintainedits headquartersthere. It boasted

over 28,000 customersin at least 113 countries. Roughly three-quartersof those

customersarelocatedoutsidetheUnitedStates.

The SECfiled its lawsuit in theUnited StatesDistrict Court for theNorthern

District of Texas. The District Court appointedRalphS. Janvey("Receiver" or

"Appellant")asreceiverfor SIB andotherrelatedentities. Soonafterwards,theHigh

Court of Justicefor Antigua appointedJoint Receivers/ Liquidatorsfor SIB in an

insolvency proceedingthere. (SEC Supp. R. 514-16.) The Joint Receivers/

Liquidatorsappearedin the SEC proceedingandhaveaskedthe District Court to

recognizetheirstandingfor SIB andto divestit from theReceiver.(Id.) Sofar there

is no ruling on that issue.

The Appellees - Cross-Appellantsjoining in this brief ("Investors") are

investorswho purchasedCDs from SIB. Virtually all of them are United States

citizenswho receivedinterestpaymentsfrom theirCDsand/orredeemedsomeor all
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of theirprincipal investmentin thoseCDs. WhenSIB madethosepayments,it sent

thefundsto Investors'accountsatPershingLLC or JPMorgan. FormanyInvestors,

thoseproceedsarenow commingledwith otherpersonalassets.

TheDistrict CourtenteredaroutinefreezeorderonFebruary17,2009. (SEC

Supp.R. 73-82.) Althoughit did not specificallyconsiderwhetherto freezeinvestor

accounts,theReceiverinterpretedtheDistrict Court'sorderasauthorityto freezeall

investoraccountsatPershingLLC or JPMorganthatwerein anyway connectedto

SIB or a United StatesbrokeragecompanycalledStanfordGroupCompany. The

District Courtconvertedthefreezeto aninjunctiononMarch2, 2009. (SECSupp.R.

128-33.)TheReceiverhasmaintainedthefreezewhile selectivelyreleasingaccounts,

includingmanycontainingCD proceeds.(SECSupp.R. 148-58,193-207,381-414.)

He insists the freeze is necessaryto pursue"clawback" claims againstotherwise

innocentinvestorswho receivedprincipalor interestfrom their CDs. In numerous

pleadings,both the SEC and the court-appointedExamineropposethe clawback

claimsfor legal,equitable,andpracticalreasons.(SECSupp.R. 1953-77,2012-32.)

For monthstheReceiverfrozeseveralhundredinvestors'accountswithoutever

filing a causeof actionagainstthem. Finally, on June29, 2009,the District Court

enteredthe following order:

The Court finds that the freezehas lastedlong enoughto permit the
Receiverto assesswhetherhe has viable claims againstthe various
individual investors,and that it is time now for those claims to be
assertedandtested.
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* * *
The Court finds that five additionalweeksshouldgive the Receiver
sufficient time to assesswhetherhe wants to assertclaims against
individual investorsandto assertsuchclaimsin aproceedingancillaryto
thereceivershipaction,togetherwith claimsfor prejudgmentattachment.

(SECSupp.R. 2042-43.)

He respondedby filing an ancillary lawsuit on July 28, 2009, that named

roughly600innocentinvestors-includingtheInvestorsjoiningthisbrief-as"relief

defendants." (Alguire R. 201-49.) His complaintstatesno causesof action but,

instead,recitescaselaw generallysupportingtheequitableremedyofdisgorgement.

(Alguire R. 201-20.) Insteadof seekinga pre-judgmentattachmentasdirected,he

filed a motion askingthe District Court to extendthe assetfreezeas if it were an

injunction. (Alguire R. 265-391.)His motioncontainednoneoftheelementsneeded

to obtaina pre-judgmentattachmentunderFED. R. CIY. P. 64 andTEX. CIV. PRAC. &

REM. Code§ 61. (Id.)

TheDistrict CourtconductedahearingonJuly 31,2009. (Hr'g Tr. 25-75.) It

did not hearwitnesstestimonyor evidenceon the likelihood that releasingfrozen

assetswouldcausetheReceiverirreparableharm. Instead,it only madethis finding:
,

[T]he Court finds asa matterof law that innocentinvestorsin this case
who redeemedtheir investmentsbeforetheReceivershiparenot liable
for returnofprincipal,andtherefore,theReceiverhasfailedto establish
thathe is likely to prevailon themeritsofhis claimswith regardto CD
principalredemptionpayments...
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(Alguire R. 477-79.) Basedonthatfinding, theDistrict Courtorderedthereleaseof

Investors'principaleffectiveAugust13,2009.Their interestremainsfrozen,evenfor

Investorswhoarenetlosersorhaveaccountsexemptfrom executionorpre-judgment

attachment.

SUMMARY OF THE ARGUMENTS

TheReceiver'sbriefspendsagreatdealoftimediscussingwhethertheDistrict

Courtshoulddistributereceivershipassetsonapro rata basis.TheDistrictCourthas

madeno ruling onthatissueandit is neitherripenorrelevantto this appeal.Thefact

that this Circuit andothersgenerallyfavor distributingreceivershipassetson apro

rata basisis beyondseriousdebate.TheReceiver,however,cannotsimply cite that

policy andbootstraponto it a remedy(in this case,disgorgement)without statinga

recognizedcauseof action. Before the Investors' assetsare subjectto pro rata

distribution,theReceivermustfirst stateaviablecauseofactionagainstthem,prevail

uponit, andthencollecttheirprincipalandinterestinto thereceivershipestate.This

casehasnotprogressedthatfar andtheReceivercannotpretendthatInvestors'assets

arepartof the receivershipestatewhenthey arenot. Therefore,the only true issue

raisedin theReceiver'sappealis whethertheDistrict Courtcorrectlydeterminedthat

he is not likely to succeedon claimsagainstInvestors'principal.

Thereis no citedcaseauthorizinga court-appointedreceiverto clawbackall

paymentsmadeto everyinvestorin aPonzischeme.To thecontrary,casesdirectly
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onpointholdthatinnocentinvestorsmaykeepall paymentstheyreceived-whether

characterizedasprincipalor interest-upto theamountoftheirprincipalinvestment.

This Courtshouldjoin thatconsensusofcasesandaffirm theDistrict Court'sfinding

thattheReceiveris not likely to succeedonhis claimsagainstInvestors'principal.

The Receiveralso cannotsucceedbecausehis "claims" lack both form and

substance.HedoesnotstateasinglecauseofactionagainsttheInvestorsbut, instead,

merelydescribesthemas"reliefdefendants."Thatis nosubstitutefor statingaviable

causeof action,carryinghis burdenof proofon theelements,andprevailingat trial

over Investors'defenses. The Receivercannotdistort equitableremediesbeyond

recognitionjust to cheatInvestorsout of their day in court.

Furthermore,recitingbroadequitable principleslike "equalityis equity"donot

supporttheresulttheReceiverseeksin this case. If successful,theReceiverwould

clawbackprincipal and interestonly from the small minority of investorswho, by

chance,kept their funds in the United States.But he is not ableto clawbackfunds

from thevastmajorityofSIB investorswhoresideandkeeptheirmoneyabroad.This

makesmorevictims outofUnitedStatesinvestorsjustto generatepotentiallyhigher

distributionsaroundtheworld. Creatinggreaterdisparityamonggroupsof investors

is not equitable. For thesereasonsandothers,the Court shouldaffirm the District

Court'sorder finding the Receiveris not likely to succeedon his clawbackclaims

againstInvestors'principal.
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On cross-appeal,the Investorsseeka ruling thatthe Receiveris not likely to

succeedon his claimsagainstinterestpaid to Investorswho are"net losers" in the

scheme. Sinceinnocentinvestorsmay keepall paymentsthey receivedup to the

amountof their principal investment,the Receivercannotsucceedon his claims

againstInvestorswho receivedlessthanthat. Thereis noreasonto continuefreezing

any fundsbelongingto thoseInvestors.

Oncross-appeal,theInvestorsalsoseekaruling thattheReceiveris not likely

to succeedon claims to recover interestheld in accountsthat are exempt from

execution. SincetheReceivercannotcollectthosefundsasa matterof law, thereis

no reasonto continuefreezingthem.

Oncross-appeal,theInvestorsalsoseekaruling thattheDistrictCourterredby

freezing interestthey receivedwithout propernotice or evidentiarysupport. As a

matteroflaw, theDistrict Courtdid notobserveproceduresnecessaryto continuethe

freezeor considerany evidencethat could supportthe Receiver'sclaims against

interest.

Finally, Investorsaskthis Courtto considerwhetherit evenhasjurisdictionto

hearthis appeal. The District Court'sorderessentiallydealtwith a pre-judgment

attachment,which cannotbe appealedunder28 U.S.C. § 1292(a)(1). If the Court

determinesthat it doesnot havejurisdiction, then it neednot considerany issues

raisedin theReceiver'sappealor in cross-appeals.
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ARGUMENT

I. The ReceiverCannot Prevail On Claims Against Principal RedeemedBy
Investors

Throughouttheseproceedings,theInvestors,thecourt-appointedExaminer,and

the SEC all cited caselaw supportingtheir positionthat the Receivercannotstate

claimsagainstinvestorswho redeemedtheir principal investment. (SEC Supp.R.

374-76, 1963-64,2073-82.) It is hard to believe the Receiveris truly "likely to

succeedon the merits" whenhe hasneveraddressedor evenacknowledgedthose

cases,which ultimately persuadedthe District Court. Instead, he choosesto

completelyignorethemin favor of othersthatobviouslydo not applyhere.

A. Standard Of Review

Theonly trueissuetheReceiverappealsis whethertheDistrict Courtcorrectly

determinedthathecannotsucceedon claimsagainstInvestors'principal.2 Boththe

District Court's order and comments madeat the hearing make it clear that it

determined,as a matterof law, the Receiverdoesnot havea viable claim against

principal redeemedby investors. Sincethat is a questionof law, this Courtreviews

that issuede novo. Byrumv. Landreth,566F.3d442,445 (5th Cir. 2009).

2 In hisbrief, theReceiveralsoasksthisCourtto adopt"rulesofdistribution... to governthis
andfuturePonzi-schemereceivershipsin thisCircuit." (Appellant'sBr. at 1.) At thispoint,
however, the Receiver is merely trying to collect assetsinto the receivershipestate.
Questionsaboutdistributingthoseassetsin the future arebothspeculativeandpremature.
The orderon appealdoesnot addressdistributionschemesandthe District Court did not
discussit at thehearingon July 31, 2009. It is notanissueon appeaL
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B. CasesDealingWith ThisSpecificIssueSupportTheDistrictCourt's
Decision

Courtsacrossthis nationhaveuniformly held that receiversandbankruptcy

trusteescannotclawbackprincipalthatinnocentinvestorsredeemedfrom afraudulent

investmentscheme.Suchclaimsareonly availableagainst"netproceeds"from the

fraud-i.e., the amount investorsreceivedless the amountthey paid. See,e.g.,

Scholesv. Lehmann,56F.3d750,757(7thCir. 1995)(holdingthatinvestorin aPonzi

schemewould only disgorge"thedifferencebetweenwhatheput in atthebeginning

andwhathehadattheend.");In re Indep. ClearingHouseCo., 77B.R. 843,857(D.

Utah 1987).

In Scholesv. Lehmannthecourt-appointedreceiverfor aPonzischemeasserted

a fraudulent transferclaim againsta single investornamedJosephPhillips who

receivedinvestmentreturnsabovehisprincipalinvestment.56F.3dat753. Afterthe

District CourtenteredjudgmentagainstPhillips, heappealedto the SeventhCircuit

CourtofAppealsarguingthathis returnsofprincipalandinterestweresupportedby

consideration.Id. TheCourtheldthatmereconsiderationwasnot enough.Phillips

couldkeepfundsfrom theschemeup to thedollar-for-dollar amountthehepaidinto

it. It explainedthat:

Phillips is entitledto his profit only if thepaymentofthatprofit to him,
which reducedthe net assetsof the estatenow administeredby the
receiver,wasoffsetby anequivalentbenefitto the estate.

* * *
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All heis being askedto do is to returnthenetprofitsofhis investment­
thedifferencebetweenwhatheput in at thebeginningandwhathehad
at theend.

Id. at 757-58(citationomitted).

Facedwith similarfacts,theDistrictCourtin In re IndependentClearingHouse

Companyexplained that "to the extent a transfer merely repaid a defendant's

undertaking,thedebtorreceived... theexactsamevalue---dollarfor dollar." 77B.R.

at 857. It, therefore,ruled that the trusteefor a Ponzi schemecould not recover

principal redeemedby innocentinvestors. Id. Othercourtsconsideringthis precise

issuehaveuniformly adoptedtherule andreasoningexplainedin thesecases.3

Without question,the District Court relied on amplelaw directly on point to

supportits finding thattheReceivercannotclawbackprincipalredeemedby innocent

investors.TheCourtshouldjoin this consensusofcasesandaffirm theview takenby

theDistrict Court, the SEC,andthe court-appointedExaminerin this case.

3 See,e.g.,Donellv. Kowell, 533F.3d762,770(9th Cir. 2008)("thegeneralrule is thatto the
extentinnocentinvestorshavereceivedpaymentsin excessoftheamountsofprincipalthat
they originally invested,thosepaymentsareavoidable");In re Slatkin,525 F.3d805, 815
(9th Cir. 2008);Eby v. Ashley,1 F.2d971,973(4th Cir. 1924)cert. denied266 U.S. 631
(1925);SECv.AmeriFirstFunding, Inc., 2008WL 919546,*5 (N.D. Tex. Mar. 13,2008);
Warfieldv. Carnie,2007WL 1112591,*12 (N.D. Tex. Apr. 13,2007)("investorsin illegal
Ponzi schemeshave ... providedreasonablyequivalentvalue up to the portion of their
actualinvestmentin thescheme");Terryv. June,432F. Supp.2d635,643(W.D. Va. 2006)
("the returnof the Defendant'sinvestmentprincipal wasoffsetby the Defendant'sinitial
investment");In re LakeStatesCommodities,Inc., 253B.R. 866,871(Bankr.N.D. Ill. 2000)
("[t]o determinethe amountrecoverablefrom an investor,paymentsreceivedfrom the
perpetratorsofaschemeare'netted'againsttheamountsinvested");Maysv. Lombard,1998
WL 386159,*3 (N.D. Tex. July 2, 1998); Miller v. Harding, 1998 WL 892702,* 7 (D.
Mass.Dec. 11 1998);In re RamirezRodriguez,209B.R. 424,437(Bankr.S.D.Tex. 1997);
In re M & L BusinessMach. Co., Inc., 164B.R. 657,666-67(D. Col. 1994).
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c. TheReceiverIs Not Entitled To DisgorgementMerely By Naming
InvestorsAs "ReliefDefendants"

Without statinga causeof actionagainstthem,the Receiverbelieveshe can

seeka disgorgementfrom Investorsby calling them"relief defendants"in the case

style. (Appellant'sBr. at 16.) Naming relief defendantsis a proceduraldevise

availableto the SECin securitiesenforcementactions. TheReceivercitesno cases

authorizinga court-appointed receiverto do the samething.4 He alsocitesno cases

where this remedy was used against purely innocent investors or outside the

government'slawsuitallegingregulatoryviolations.

A reliefdefendantis apersonwho"holdsthesubject matterofthelitigation in a

subordinateor possessorycapacityasto whichthereis no dispute"suchasa"trustee,

agent,or depositary."SECv. Cherif, 933F.2d403,414(7thCir.1991). His relation

to thesuit is merelyincidentaland"it is ofno momentto him whethertheoneor the

othersidein thecontroversysucceeds."Id. This fundamentalprincipleis obviousin

everycasetheReceivercites.s However,it doesnot describethe Investorswho, as

4

S

It is true that the OrderAppointing Receiveranticipatedthat relief defendantsmight be
namedin themainreceivershipproceeding.(Appellant'sBr. at8.) Thatstatement,however,
only authorizedtheReceiverto freezetheir assetsif it occurred.It did notauthorizehim to
namereliefdefendantshimself,eitherin thatproceedingor in anancillary lawsuit.

See,e.g., SECv. JT Wallenbrock& Assocs.,440 F.3d 1109, 1117 (9th cir. 2006) (relief
defendantwasanentity thatcollaboratedin or hada "closerelationship"to the securities
violations); SEC v. Cavanagh,155 F.3d 129, 136 (2d Cir.1998) (wife namedas relief
defendantbecauseshepossessedproceedsof stockgivento herhusbandfor free); SECv.
Colello, 139 F.3d674, 675 (9th Cir. 1998)(relief defendantpossessedmoneyearnedfor
facilitating thescheme);SECv. Cherif, 933 F.2d403,405(7thCir.1991)(cousin namedas
reliefdefendantbecausehis accountwasusedto facilitatetheschemeandholdproceedsof
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explainedabove,havealegitimateright to keeptheprincipaltheyredeemed.Naming

themasreliefdefendantsis neitherauthorizednorappropriateandtheReceivercannot

do it simply to getthereliefheseeks.Seeid. at414n. 11 (the"mereassertionof ...

nominalstatuscannotjustify theentryofafreezeorder");SECv. Heden,51 F. Supp.

2d 296, 299,302nA (S.D.N.Y. 1999)(claim againstreliefdefendantwaslimited to

"profits" becauseshestill had a "legitimateclaim" to the amountof her principal

investment).

Theprimarycasecitedby theReceiverhasno bearingonthis case. In SECv.

George,426F.3d786,798 (6th Cir. 2005)theCourtconsideredtheSEC'sability to

it); SECv. Byers,2009WL 33434,*1 (S.D.N.Y.Jan.7,2009)(thenamedandprospective
reliefdefendantswerethedefendant'swife, brother,andsister-in-lawwho receivedassets
without consideration);CFTCv. Bolze,2009WL 1313249,*4 (E.D. Tenn.Apr. 1,2009)
(reliefdefendantwasthe fraudulentcommoditypool controlledby defendants);CFTCv.
Foreign Fund, 549 F. Supp.2d 1005, 1007(M.D. Tenn. 2008) (relief defendantwas an
employeeof the schemewho knowingly misappropriatedfunds to himself); SEC v.
AmeriFirstFunding,Inc., 2008WL 1959843,*5 (N.D. Tex.May 5,2008)(reliefdefendant
wasanentitycontrolledby defendantthatreceivedmillions in "consultingfees"andpaidthe
financial scheme'ssalesagents);CFTC v. Foreign Fund, 2007 WL 1850007,*7 (M.D.
Tenn.June24,2007)Gudgmententeredagainstreliefdefendantsfor failing to respondto the
motionfor summaryjudgment);SECv. Dowdell,2002WL 31357059,* 1 (W.D. Va. Oct.
11,2002)(relativesnamedasreliefdefendantsbecausetheyreceivedrealestatepurchased
with misappropriatedfunds); SECv. Eljindepan, S.A., 2002 WL 31165146(M.D.N.C.
Aug. 30, 2002)(relief defendantswerecontemnorsof courtwho violatedthe preliminary
injunction);SECv. Chern. Trust, 2000WL 33231600,*7 (S.D. Fla. Dec. 19,2000)(relief
defendantwasanentity thatreceivedfundsfrom defendantsanddid not disputetheSEC's
motionto returnthem);SECv. BetterLife ClubofAm., Inc., 995F. Supp.167,184(D.D.C.
1998)(reliefdefendantreceivedgratuitousgifts, unearnedfees,or a loanthatamountedto a
"shamtransaction");SECv. Infinity GroupCo.,993F. Supp.324,326,331(E.D. Pa.1998)
(onereliefdefendantadmittedreceivingfundswithout considerationandtheotherwasan
entitycontrolledby adefendant'swife whofacilitatedthescheme);SECv. CrossFin. Servs.,
908 F. Supp.718,720,732 (C.D. Cal. 1995)(reliefdefendantaidedthe schemeby selling
falselettersofcreditandprovidednotestimonythatheownedthefundshereceived);SECv.
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namepartiesclosely relatedto the defendantsas "relief defendants"and pursue

disgorgementclaimsagainstthemthroughsummaryjudgment. 426 F.3d786, 798

(6th Cir. 2005). It doesnot authorizecourt-appointedreceiversto do thesamething

to purely innocentinvestors.

WhattheReceiverrefusesto acknowledgeaboutSECv. Georgeis thattheSEC

statedclaimsagainstrelief defendantswho were lessthaninnocent. Although the

Sixth Circuit describesthosetransfersas "improper," "ill-gotten," and "obtained

illegally," it doesnot go into greatdetail. Id. at 791. Oneof the relief defendants,

DuriethaDziomey,marriedthe principal wrongdoerandaccepteda weddingring,

. gifts, andacarfrom him. Id. Allen Georgereceivedmorethantwice theamountof

his investmentafter the SECfiled its lawsuit plus additionalsumsafter the freeze.

(SEC Supp.R. 2077.) Carl Jacksonand FrederickHarris "schemed"to obtain a

windfall for themselvesin spiteof thefreeze. (Id.) TheReceiverknowsaboutthese

extraordinarycircumstancesin SECv. Georgebut continuesto distort its outcome

hopingthe Courtwill favor it overcasescitedabovethataremoreon point. (Id. at

2078n.9.) To beclear,neithertheSECnor thereceiverin thatcasestatedclawback

claims againstpurely innocentinvestors. This Court shouldnot extendthe Sixth

Circuit's ruling beyondits original intentor allow theReceiverto useit in placeof

recognizedcausesof actionagainstthird parties.

Milan CapitalGroup, Inc., 2000WL 236374,*2 (S.D.N.Y.Mar. 1,2000)(reliefdefendant
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D. Unrelated Equitable Principles Do Not Create A CauseOf Action
Where NoneExists

TheReceiverrefersto severalequitableprinciplesthathavenothingto dowith

lawsuitsagainstinvestors. For example,henotesthatclaimantsto thereceivership

estatewill "shareequallyin Estateassetsandlosses"onaprorata basis.(Appellant's

Br. at 16.) That principle is not in seriousdisputeand simply favors distributing

receivershipassetsproportionallyratherthantracingclaimsto particularassetswithin

thereceivershipestate.SECv. ForexAssetMgmt. LLC, 242F.3d325,331 (5thCir.

2001); Us. v. Durham,86F.3d70,72 (5thCir. 1996);seealsoSECv.Infinity Group

Co.,226Fed.Appx. 217,218-19(3dCir. 2007). Like themotto"equalityis equity,"

it only comesinto play whendistributingassetsout of the receivershipestate-not

suingthird-partiesto collecttheirpropertyinto theestate.6 TheReceiverrecitesthose

equitableslogansas if they logically relate to his causesof action againstthe

Investors. Theydo not.

TheReceiver'sowncasesillustratethis point. In Durham,Forex,andInfinity

Group, the District Court deniedinvestorclaims asking it to releasereceivership

assetstracedto theiroriginal investments.Durham,86F.3dat72;Forex,242F.3dat

6

wasdefendant'swife).

As usedby theSupremeCourtin Cunninghamv. Brown,thatphraserefersto thepositionof
creditorswho raceto recoveran"unlawfulpreference"knowingtheentity is insolvent. 265
U.S. 1, 10-11,13 (1924). Everyoneagreesthatis notthe casehere. Here,theInvestorsare
admittedly"'innocent'becausetheydid notrealizeStanfordwasa sham." (Appellant'sBr.
at 11.)
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327-28;Infinity Group, 226 Fed.Appx. at 218. But the situationhereis the exact

opposite.Here,theReceiveris suingInvestorsto collecttheirpersonalassetsthatare

not in the receivershipestate. That is why the District Court orderedhim to state

"viable" causesofactionthatcanbe"assertedandtested." (SECSupp.R. 2042-43.)

Simply recitingtheprinciplesgoverningestatedistributionsdoesneither.

E. Other Factors Support The District Court's Decision

The record also presentsother factors casting doubt on the Receiver's

likelihoodfor success.Forexample,it is notcertainthathewill evenhavestandingto

pursueSIB's clawbackclaims sincethe District Court hasyet to rule on the Joint

Receivers'/Liquidators' motion to recognizetheir authority for that entity. (SEC

Supp.R. 510-660.)

Furthermore,the Investors have an absolute affirmative defenseto the

Receiver'sclaims. A clawbackclaimis simplyanavoidablefraudulenttransferunder

theUniform FraudulentTransferAct ("UFTA"). TheUFTA includesthe following

affirmativedefense:

A transferor obligationis notvoidableunderSection24.005(a)(1 ) ofthis
code againsta personwho took in good faith and for a reasonably
equivalentvalueor againstanysubsequenttransfereeor obligee.

See,e.g., TEX. Bus. & COMM. CODE § 24.009(a). With respectto their principal

investment,the Investors can certainly meet both parts of this defense. They

obviously redeemedtheir principal in good faith since the Receiveradmits they
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engagedin nowrongdoing.(Appellant'sBr. at 11.) Theyalsoexchangedreasonably

equivalentvaluedollar-for-dollar for their principal investmentamount. SeeIn re

Indep. ClearingHouseCo., 77 B.R. at 857. In short,if theReceivereverdid statea

propercauseofactionagainsttheInvestors'principal,hecouldnotpossiblyprevail.

F. TheReceiverCannotSatisfyOtherElementsNeededTo ExtendThe
Injunction

1. TheAssetFreezeMayBeConvenientForTheReceiverButIt
DoesNot PreventIrreparableHarm

Thereis nothingin therecordsupportingtheReceiver'sconclusorystatement

that releasingInvestors'accountswill causeassetsto be"dispersedworldwide and

only recovered,if atall, atgreatcost." (Appellant'sBr. at 11,32.) Thecourtdid not

consider-muchless determine-thatreleasingtheseparticular accountswould

somehowmakejudgmentin theReceiver'sfavor unattainable.The only argument

actuallypresentedto theDistrict Court leadsto theoppositeconclusion:

[T]he peoplehe'sgoingafter in theUnitedStatesarefolks like meand
you-professionals,prominentbusinesspeople.Thereis no evidence
thattheywon'thavethe abilityto write acheckwhenhegetsajudgment
after due processis given all partiesand there'sbeenan intelligent
considerationof all the issues.

He will still be ableto go after GregMaddux,I submit.Greg'sstill a
pitcher.Greg'saverywealthyman.Thosepeoplewill still beavailable.
Certainly my clients are all-you're talking about doctors, lawyers.
They'll betherewhenhecomesaknocking.

Soreleaseit all andlet him dowhatI've doneasareceiverfor 25 years:
file your lawsuit,prevailonyourcauseofaction,andthengocollect.It's
all partof theprocess.
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(Hr’g Tr. 67-68.) 

The District Court’s only statement on this point was a hypothetical question 

whether it made sense to extend the freeze ten days to facilitate the appeal.  It noted 

that, if it released the funds as scheduled, they may have “wandered” out of the 

accounts at Pershing LLC and JP Morgan before the Receiver filed his appeal.  (Hr’g 

Tr. 54.)  Therefore, the District Court extended the freeze ten days.  There was no 

finding of irreparable harm and the District Court did not decide that funds would 

“wander” so far that the Receiver could not satisfy a judgment in the future. 

Even now, the Receiver only offers a bald conclusion that the cost of retrieving 

those funds after the release would be “substantial” or possibly “prohibitive.”  

(Appellant’s Br. at 32.)  That is pure speculation.  The Receiver knows with absolute 

certainty that the Investors currently have funds in their accounts to satisfy all or 

substantially all of his claims against them.  If released, Investors may move those 

funds into different brokerage accounts but the funds will still exist.  He admits 

Investors are “innocent” and offers no evidence that they would hide those assets or 

place them beyond his ability to collect.  (Appellant’s Br. at 11.)  Therefore, all the 

Receiver actually shows is an inconvenience, which does not rise to the level of 

irreparable harm.  Miss. Power & Light Co. v. United Gas Pipe Line Co., 760 F.2d 

618, 629 (5th Cir. 1985) (“the hardship and inconvenience attendant on interim loss of 



monieswhich will be paid, with interest, on final judgmentdoes not constitute

irreparableharm").

It is true that a courtmay orderan assetfreezeagainstproperlynamedrelief

defendants.(Appellant'sBr. at32-33.) Investors,however,donot fit thedescription

ofareliefdefendant-eitherin law or in practice.CasestheReceivercitesshouldnot

controlbecause,in everyoneofthosecases,thecourtfrozeassetsbelongingto relief

defendantswhofacilitated,benefitedfrom, orparticipatedin theinvestmentscheme.7

Thatis not thecasehereandthereis no reasonto believeInvestorswouldhideassets

for themselvesor divert themto anyoneelse.

2. TheAssetFreezeSubstantiallyHarmsInvestorsAnd Unfairly
PunishesThoseLocatedIn TheUnited States

The ReceiverhasalreadydeniedInvestorsaccessto their funds for months

basedon claimsthataremeritlessaccordingto the SEC,theExaminer,andnowthe

7 SeeCavanagh,155 F.3dat 132, 136 (freezingassetsof defendant'sfriends,relatives,and
associateswho admittedreceivingstockshareswithoutconsideration);Cherif, 933 F.2dat
405 (freezingassetsofdefendant'scousinwhoseaccountwasusedto facilitatethescheme
andhold proceedsof it); Byers,2009WL 33434at *1 (freezingassetsofdefendant'swife,
brother, and sister-in-lawwho receivedassetswithout consideration);Baize, 2009 WL
1313249at *4 (freezingassetsofthefraudulentcommoditypool controlledby defendants);
SECv. AmerifirstFunding, Inc., 2008WL 282275,*1 (N.D. Tex. Feb. 1 2008)(freezing
assetsof mother,stepfather, andformer attorneywho conspiredwith defendantto hide
them);Eljindepan,2002WL 31165146(freezingassetsofcontemnorsofcourtwhoviolated
thepreliminaryinjunction);Milan CapitalGroup,2000WL 236374at*2 (freezingassetsof
defendant'swife); CFTC v. IBS, Inc., 113 F. Supp. 2d at 830, 853 (W.D.N.C. 2000)
(freezing assetsof a director of the defendantentity who receivedunearnedpay for
unspecifiedservices);SECv. Heden,51 F. Supp.2d 296,299(S.D.N.Y. 1999)(freezing
assetsofassociatewho heldaccountfor defendant'suseandbenefit);SECv. Pinez,989F.
Supp.325 (D. Mass. 1997)(freezingassetsof depositoryinstitutionholding defendant's
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District Court. Sinceeventhe Receiveradmitsthey areotherwise"innocent,"the

harmin denyingInvestorstheir own moneyis obviousandinherent-especiallyin

times of economichardship. See,e.g., Connecticutv. Doehr, 501 U.S. 1, 17, 111

S. Ct. 2105,2115(1991)(takingnoticeof inherentandseverhardshipcausedby pre-

judgmentassetfreeze). The Receiver,the Examiner,and the District Court all

acknowledgethis hardship. (SECSupp.R. 200, 1965-67,2023-27,2042.)Someof

the Investorsareelderly andrely on thesefunds for their livelihood. Another is a

pensionfund that usesits frozen accountto makedistributionsto retirees. Others

already suffered tremendouslosses from SIB CDs they did not redeem and

desperatelyneedaccessto whateveris left in their brokerageaccount.Everydaythe

accountfreezeremainsin placeit causesreal harmto real people. (SECSupp.R.

1965-67,2023-27.) The District Court recognizedthis in it OrderdatedJune29,

2009,whenit said:

The Receiverhas estimatedthat he needsan additionalten weeksto
completehis reviewof accounts. In view of the hardshipthe freezeis
causingthe individual investors,the Court cannotleavethe freezein
placethat long.

(SECSupp.R. 2042.)

Suchhardshipsarealreadya matterof recordbeforetheDistrict Court. For

example,on September8, 2009,aninvestornamedRobertH. Klug filed aletterwith

assets);SECv. Certain UnknownPurchasers,1983 WL 1343 (S.D.N.Y. Jui. 25, 1983)
(freezingassetsof brokersor depositoryinstitutionsholdingaccountsfor wrongdoers).
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thecourtexplaininghowtheaccountfreezeis hurtinghis family. (App. TabB.) The

Receiverfroze money market funds that limit Mr. Klug's ability to care for his

grandchildren. Onedependantgrandchildlives with him andhasCystic Fibrosis,

diabetes,andaFactor5 Leidendisorder. Mr. Klug financially supportsanotherwith

braindamage,lossofmobility, andmentalandbehavioralissues.Heis notaloneand

this Courtmustrealizethattheaccountfreezefurthervictimizesthoselike Mr. Klug

who alreadylost a greatdealto theStanfordinvestmentscheme.

Consideringall this, it is hardto imaginetheReceiveris correctwhenhesays

the balanceof equities"heavily favors" the freeze. (Appellant'sBr. at 34.) To the

contrary,theequitiesdo not weighin theReceiver'sfavor. Thefreezemerelyhelps

him pursueclaimsagainsta smallsubsetofmostlyUnitedStatescitizensthatwould

only potentiallyandpartially fund adistributionlargelybenefitinginvestorslocated

abroad. (Hr'g Tr. 36-8, 68.) Meanwhile,mostinvestorswho receivedprincipal or

interestfrom theirCDsarelocatedoutsidetheUnitedStatesand,therefore,will notbe

subjectto thesameclawbackclaims. How doesthatachieveequity? If "equality is

equity" thenthis CourtshouldtreattheseInvestorslike all othersworldwidewho are

not subjectto anaccountfreezeor clawbackclaims.

The Receiveralso arguesthe freeze is necessaryto preservethe statusquo

pendinga determinationof his claim. (Appellant'sBr. at 34.) But continuingthe

freezeactuallychangesthestatusquo. As thingsstandrightnow,theInvestorswould
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equitableprinciples beyond recognition so he can recover funds from innocent

investorswithoutstatingacauseofactionagainstthem. ThisCourtshouldnotpermit

theReceiverto continuecheatingrulesofprocedureor abusingequitableprinciples.

To do otherwisewould greatlyextendtheReceiver'scitedcasesbeyondtheir actual

holdingsandradicallychangetheremediesavailableto court-appointedreceiversand

therightsprotectingvictimsto afraudulentinvestmentscheme.TheInvestorsbelieve

public interestis bestservedby consistentapplicationof the applicablelaw.

II. The ReceiverCannot Prevail On Claims Against Innocent InvestorsWho
Are Net Losers

Oncross-appeal,theInvestorsassertthattheDistrict Courterredbycontinuing

to freezeinterestpaid to "net losers"-i.e.,investorswho redeemedlessthantheir

total principal investment. The District Court'sorderpresumesthe Receivercan

successfullyclawbackinterestpaymentsto thoseinvestors. As a matterof law, he

cannotandtheordershouldbereversedonthatpoint. Injunctionsbasedonerroneous

conclusionsof law arereviewedde novo. Byrum,566F.3dat 445.

As explainedabove,a court-appointedreceiverwill only recover"netprofits"

paid to investors,meaningthe differencebetweenwhat an investor"put in at the

beginningandwhathehadattheend." Scholes,56F.3dat757-58. Thecalculationis

objectiveanddoesnot considerhowpaymentswerecharacterizedby eitherside. In

re Indep. ClearingHouseCo., 77 B.R. at 859. Innocentinvestors,therefore,may

salvagetheirmoneyfrom afraudulentinvestmentscheme"dollar for dollar" upto the
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valuetheyput in but theycannotmakeanetprofit abovethat. Id. This reasoningis

well-establishedin casesconsideringclawbackclaimsagainstinvestors.9

Fourof the Investorsjoining in this Cross-Appealarenet losers.1o Theyeach

paidmoreinto SIB thantheyeverreceivedbackin principalandinterestcombined.

For everydollar theyreceived,thoseInvestorshadalreadyprovidedan"equivalent

benefit"to theestate.Scholes,56 F.3dat 757. Theestate,therefore,did not suffera

net losson thosetransactionsfor theReceiverto pursue. This Courtshouldreverse

theDistrict Court'sorderto theextentit continuesfreezinginterestpaidto netlosers

becausetheReceiveris not likely to prevailon thoseclaims.

III. The ReceiverCannotPrevail On ClaimsAgainst Investors' Accounts That
Are Exempt From Execution

On cross-appeal,the Investorsassertthat the District Court also erred by

continuingto freezeinterestin accountsexemptfrom execution. SincetheReceiver

cannotcollectajudgmentagainstthoseaccountsasamatteroflaw, theordershould

be reversedon that point. Injunctionsbasedon erroneousconclusionsof law are

revieweddenovo. Byrum,566F.3dat 445.

9

10

Investorsreferthe Courtto thosecasespreviouslycited in �N�o�t�~ 3, supra.

Thefollowing Investorsarenetlosers:(1) J.RussellMothershed,(2) TheSecondAmended
andRestatedRobertA. HoustonRevocableTrust andRobertA. Houston;(3) GeorgeT.
GravesIII; and(4) MississippiPolymers,Inc.
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thatfreezeeventhoughit wasenteredwithoutnoticeor anopportunityto opposeit. 12

Furthermore,the Receiverhasnot shownthat he is likely to prevail on his claims

againstInvestors'interestsincehehasnotyet calculatedthoseamountsor produced

themto the Courtor to the Investors. Put simply, boththe facts andtheprocedure

supportingthe freezeagainstinterestwereinsufficientandtheCourtshould reverse

theDistrict Court'sorderon thatpoint.

v. The Court ShouldConsiderWhetherIt EvenHasJurisdictionTo Hear
ThisCaseBecauseTheDistrictCourt'sOrderDealtWith A Pre-Judgment
Attachment

It is possiblethat this Court doesnot evenhavejurisdiction to considerthe

Receiver'sappeal. Appellatejurisdiction to hearinterlocutoryordersis generally

limited to the following:

[T]he courts of appealsshall have jurisdiction of appealsfrom .
[i]nterlocutory orders of the district courts of the United States .
granting,continuing,modifying, refusingor dissolvinginjunctions,or
refusingto dissolveor modify injunctions,exceptwhereadirectreview
maybehadin the SupremeCourt...

28U.S.C.§ 1292(a)(l).Attachmentorders-unlikepreliminaryinjunctions-cannot

be appealedunder28 U.S.C. § 1291(a)(l). See,e.g.,FDIC v. Elio, 39 F.3d 1239,

1249(lst Cir. 1994). Distinctionsbetweenthetwo arewell-recognized:

The distinctionbetweenattachmentsandinjunctionshasbeenso long
recognizedthatweareconvincedthatCongresswouldhaveprovidedfor

12 The Investorsbelievethis point is undisputed. Shouldfurther supportbe necessary,they
referto themoredetailedexplanationof this argumentin theBriefofAppelleesandCross­
AppellantsDivo HaddadMilan andSingaporePuntamitaPte.,Ltd.
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interlocutoryappealsin casessuchasthis hadit deemedsuchappeals
desirable.

Am. Mortg. Corp. v. First Nat. Mortg. Co., 345F.2d 527,528 (7th Cir. 1965).

When determiningwhetheran order is an injunction or an attachment,this

Courtwill lookbeyondtheterminologyusedby theDistrict Courtandthepartiesand,

instead,examinethe substanceof the proceedingbelow and the order'sessential

effectandcharacter.Lucasv. Bolivar County,756F.2d1230,1235(5thCir. 1985);

H K. Porter Co., Inc. v. Metro. DadeCounty,650F.2d778,781-82(5th Cir. 1981).

Simplyput, theCourtofAppealswill "call aduckaduck." MitsubishiInt'! Corp. v.

Cardinal TextileSales,Inc., 14 F.3d 1507,1521(lIth Cir. 1994).

In this case, the essentialcharacterof the District Court's order is an

attachment. A provisionalattachmentis a "prejudgmentattachmentin which the

debtor'spropertyis seizedsothat if thecreditorultimatelyprevails,thecreditorwill

beassuredofrecoveringonthejudgment..." BLACK'S LAW DICTIONARY (8thed.).

This is preciselyhowtheReceiverdescribeshis own assetfreeze:

The freezethathasbeenin placesincetheReceivershipwasinstituted
hasinsuredthatapproximately$300million ofthesefundswill be,upon
final adjudicationof the Estate'sright to them, readily availablefor
distributionto Stanfordclaimants.

* * *
TheReceiverfirst requestsanorderfreezingcertainassetscurrentlyheld
atPershing,IP MorganandSEI in thenamesoftheReliefDefendantsin
an amount equal to paymentsof CD Proceedsreceivedby Relief
Defendantsfrom SIB, so that this property of the Estate may be
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preserved and protected while the Receiver seeks an order of
disgorgement.

(Alguire R. 272,275) (emphasisadded).

Ontheotherhand,theessentialcharacterofaninjunctionrequiresaparty"to

do or refrain from doing somethingthat is an integral part of the very matter in

litigation, and invokes the normal equitableprinciples underlying the injunctive

process." Lucas, 756 F.2d at 1235. It is possiblethat the assetfreeze was an

injunctionwhentheDistrict Courtoriginally issuedit. (SECSupp.R. 73-82,128-33.)

At thattime, theReceiverclaimedheneededa freezefor the following reasons:

Fromthe daytheCourt issuedits orders,theReceiverwastaskedwith
runningStanfordGroupCompanyandprotectingthecustomers'assets.
It wasimpossibleto accomplishbothwithout freezingall theassetsand
shuttingdownoperations.Accordingly,theReceiverrequestedaholdas
to all Stanfordaccountsheld in the custodyof third parties,including
PershingandJ.P.Morgan. Without this hold, brokersand investment
managers-theStanfordemployeeswhoin manycaseshaddiscretionary
authorityto controlcustomeraccounts-couldhavetransferredmillions
ofdollarsfrom customeraccounts.TheReceiverhadto takeawaythis
ability immediatelyto protectthe customersfrom anyonewho maybe
involved in theallegedfraud.

Holding the accountswas also the only way to secure proceeds
associatedwith fraudulentproductsor activities. At thetime, therewas
no informationavailableto allowtheReceiverto readilyidentify specific
accountsassociatedwith fraudulentproductsor activities.

(SECSupp.R. 244.) Sincethattime, however,theaccountfreezehasceasedbeing

injunctive in natureandturnedinto anattachment.After gatheringinformationand

releasingmost accounts,the Receivernow only freezesthe actual amountof his

claimsagainstinvestors.He doesnot allegethatthefrozenaccountsareactuallythe
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accountswhereSIB sentpaymentsofprincipalandinterest. Instead,hecontinuesto

freezewhateveraccountswerenecessaryto coverthetotal amountheclaimsagainst

the Investors. This canonly be describedasa pre-judgmentattachment.Eventhe

District Courtobservedtheevolutionfrom oneto theother:

The Court finds that the freezehas lastedlong enoughto permit the
Receiverto assesswhetherhe has viable claims againstthe various
individual investors,and that it is time now for thoseclaims to be
assertedandtested.

* * *
The Court finds that five additionalweeksshouldgive the Receiver
sufficient time to assesswhetherhe wants to assertclaims against
individual investorsandto assertsuchclaimsin aproceedingancillaryto
thereceivershipaction,togetherwith claimsfor prejudgmentattachment.

(SECSupp.R. 2042.)

If the freezeis actually a pre-judgmentattachment,thenthe Courtneednot

considertheReceiver'sappealor thecross-appealsandInvestors'principalshouldbe

releasedimmediately.

CONCLUSION

If this Courtdeterminesit hasjurisdictionto considertheappeal,it shouldjoin

the consensusof casesdisallowing the Receiver'sclaims to recoverprincipal that

innocentinvestorsredeemedfrom afraudulentinvestmentscheme.To do otherwise

wouldallow court-appointedreceiversto victimize innocentinvestorsasecondtime

andseizetheirpersonalpropertywithoutevenstatingacauseofaction. Furthermore,
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theCourtshouldreversetheDistrict Court'sorderto theextentit continuesto freeze

interestpaid to net losers or containedin accountsexempt from attachmentor

executionunderstatelaw.
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STATEMENT OF FACTS  

On July 28, 2009, Paula Marlin was named as a “Relief Defendant” in 

the Second Amended Complaint filed by the Receiver.  See Appendix in Support 

of Receiver’s Amended Complaint Naming Relief Defendants, No. 03-09-CV-724, 

Dkt. 15 (July 28, 2009), at page 12, row 40.1  Mrs. Marlin was not served with 

process prior to the hearing (July 31) and Order (August 4) that form the basis for 

this appeal.  Notwithstanding his delay in formally adding her to this case, 

however, the Receiver has been aware of her presence and interest in this dispute 

since February 2009, when more than $660,000 in her brokerage account 

(#NNCO11041) at Pershing LLC was frozen.  Mrs. Marlin files this brief in an 

effort to prevent the Receiver’s unprecedented effort to strip her of her assets 

because of the mere happenstance that the proceeds of a matured CD that she 

purchased from Stanford International Bank, Ltd. (“SIB”) were deposited and kept 

in a Pershing brokerage account, rather than withdrawn or deposited with another 

financial firm.2 

Mrs. Marlin has lost the use of her funds, and faces the Receiver’s 

efforts to have her forfeit those funds, despite the fact that she is an entirely 
                                                 
1 Mrs. Marlin is also identified by the Receiver as an “interested party” in Appendix A of its 
Brief.  (Tab A, page 12, row 36).  

2 Although Mrs. Marlin technically might not be barred as a matter of law from raising the issues 
of this appeal before the trial court on remand, as a practical matter the decision of this Court 
will be binding upon her in any proceedings on remand. 
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innocent investor who was among the many who were lured into purchasing SIB 

CDs.  Indeed, as he must, the Receiver admits this point in the Amended 

Complaint:   

The Receiver does not allege at this time that any of the 
Relief Defendants participated in the fraudulent scheme 
at issue in the SEC’s case or otherwise committed any 
wrongdoing.  Rather, the Relief Defendants are added in 
a nominal capacity solely to facilitate return of assets to 
the Receivership Estate. 

Receiver’s Amended Complaint Naming Relief Defendants, no. 3:09-cv-724, Dkt. 

14 ¶ 9. 
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SUMMARY OF ARGUMENT  

The Receiver is aware that he is proceeding against the great weight 

of precedent in his effort to strip Ms. Martin of her assets.  The SEC itself, the 

actual plaintiff in the underlying litigation, opposes the novel arguments being 

presented by the Receiver.  In an effort to circumvent the well-established law in 

this area, the Receiver has declined to base his efforts upon the Texas version of 

the Uniform Fraudulent Transfers Act, TEX. BUS. &  COM. CODE ANN. §§ 24.001, et 

seq.  Although fraudulent transfer statutes are the typical means by which receivers 

seek to recoup funds improperly paid by securities law defendants, they provide 

explicit defenses for innocent investors who have provided value for the transfers 

in question.  Thus, under the Texas version of the UFTA, even if it is shown that a 

transfer made by a debtor is fraudulent as to creditors under § 24.005(a),3 such “[a} 

transfer or obligation is not voidable . . . against a person who took in good faith 

and for a reasonably equivalent value or against any subsequent transferee or 

obligee.”  TEX. BUS. &  COM. CODE ANN. §§ 24.009(a). 

                                                 
3 The general rule in federal decisions applying the UFTA is that the existence of a Ponzi scheme 
can demonstrate the initial fraudulent intent for the transferor under § 24.005(a) and its variants.  
For purposes of this Appeal, Mrs. Marlin has no independent means of determining whether the 
Defendants in the underlying SEC action, including SIB, were actually operating a Ponzi 
scheme.  For ease of reference, however, she will accept that characterization solely for purposes 
of the pure legal issues at stake in this appeal. 

 



 

 
{00029503.DOC / ver:} 
 - 4 -  

 

That explicit exception to the provisions of the UFTA is undoubtedly 

the reason why the Receiver’s counsel forthrightly admitted at the July 31 hearing: 

“Again, we’re not pursuing statutory fraudulent transfer claims, and for good 

reason.”  Transcript of Proceedings (July 31, 2009), at 25 lines 6-7 (statements of 

Mr. Sadler).  Thus, it apparently does not trouble the Receiver in the least to seek 

to plead his way around well-established authority protecting those good faith 

investors who had a legitimate claim to their distributions.  Fortunately, even the 

Receiver’s circuitous route does not present him with a clear path to stripping Mrs. 

Marlin’s assets.  His argument overlooks the fact that the provisions of UFTA and 

their close analogues in the Bankruptcy Code are themselves premised upon the 

long-established common law of fraudulent transfers.  See In re Bledsoe, 569 F.3d 

1106, 1114 (9th Cir. 2009); In re Maryland Property Associates, Inc., 309 

Fed. Appx. 737, 750 (4th Cir. Jan. 26, 2009). See also F.T.C. v. Direct Marketing 

Concepts, Inc., Civ. No. 04-11136-GAO, --- F.Supp.2d ----, 2009 WL 2707554 , at 

*7 (D. Mass. Aug. 13, 2009) (equitable remedy of disgorgement is permissible 

against a “relief defendant” only if he possesses ill-gotten gains and has no 

legitimate claim to the property.).  Thus, the Receiver’s efforts to avoid adverse 

precedent by characterizing his actions as “equitable” or “nonstatutory” are 

unavailing and he cannot prevail against Mrs. Marlin, given that she has a 
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legitimate claim to the Pershing Account funds by virtue of having, in good faith, 

provided a reasonably equivalent value for the redemption of her CD.  
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ARGUMENT  
 

I. The Receiver Misinterprets and Misapplies the 
Governing Law regarding Pro Rata Distribution of 
the Assets of a Ponzi Estate. 

The Receiver’s effort to strip Mrs. Marlin of all her funds in the 

Pershing Account, including both her original investment and the modicum of gain 

that she was paid on the SIB CD is premised upon the phrase “Equality is Equity,” 

which the Receiver has torn from the Supreme Court’s decision in the seminal 

Ponzi case, Cunningham v. Brown, 265 U.S. 1, 13 (1924).  The Receiver’s 

elevation of that phrase to a slogan, however, does not stop all analysis.  The 

Receiver’s position would stretch those words well beyond their original context 

and serve to inflict further injury upon a small subset of Stanford’s victims.  

In the original Ponzi case, the Supreme Court was faced with a factual 

scenario quite distinct from that before this Court.  There, when word began to 

circulate that Mr. Ponzi was insolvent, the investors commenced a run upon the 

bank, which “developed into a wild scramble [on] August 2.”  Id. at 8.  Those who 

managed to get to the front of the line retrieved their investments, while those less 

fleet of foot were left to seek recovery in the bankruptcy.  See 265 U.S. at 8-11.  

The investors who were the target of the equitable disgorgement action before the 

Court were among those who arrived at the front of the refund line after finding out 

about Ponzi’s tottering finances; therefore, unlike Mrs. Marlin, they were not 

innocent of knowledge and acting in good faith when they received the return of 
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their investment.  This factual background is strikingly absent from the Receiver’s 

argument, and shows the deficiencies in his position.  It is only in light of the 

widespread publicity and resulting run on the bank that one can grasp the meaning 

of the Supreme Court’s language: 

After August 2d the victims of Ponzi were not to be 
divided into two classes, those who rescinded for fraud 
and those who were relying on his contract to pay them. 
They were all of one class, actuated by the same purpose 
to save themselves from the effect of Ponzi's insolvency. 
Whether they sought to rescind, or sought to get their 
money as by the terms of the contract, they were, in their 
inability to identify their payments, creditors, and nothing 
more. It is a case the circumstances of which call strongly 
for the principle that equality is equity, and this is the 
spirit of the bankrupt law. Those who were successful in 
the race of diligence violated not only its spirit, but its 
letter, and secured an unlawful preference. 

Id. at 13 (emphasis added).  The highlighted word are crucial—they show that the 

Court’s decision stands merely for the proposition that a redeeming investor who 

had knowledge of the Ponzi scheme is not entitled to retain his refund to the 

detriment of the other defrauded investors.  Its reference to “equality is equity” and 

avoiding the creation of two classes of investors is wholly inapplicable to investors 

whose CDs were redeemed before they had any notice or inkling of the alleged 
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wrongdoing of the underlying defendants.  Thus, it fails to support the Receiver’s 

position in this case.4    

A. The Receiver’s own Fifth Circuit Precedent 
fails to Support his Position.  

The lack of support for the Receiver’s position is demonstrated by his 

reliance upon precedent of this Court that is actually adverse to his argument.  In 

SEC v. Forex Asset Mgmt, LLC, 242 F.3d 325, 328 (5th Cir. 2001), this Court held 

that all assets of a fraudulent investment scheme were to be returned pro rata to its 

wronged investors based upon the ‘“percentage of [the investor’s] loss as measured 

against the losses of all of the unpaid claimants.’”  As explained in detail by the 

Receiver, a couple (the Whitbecks) whose investment in the scheme was readily 

traceable to certain funds in the receivership was not permitted to recoup a greater 

share of the estate distribution than other investors.  See Appellant’s Brief at 20.  

The Receiver, however, neglected to address the portions of the Forex opinion in 

                                                 
4 The remaining authorities cited by the Receiver at pages 16-17 of his brief also provide no 
support for his position.  None of them involved innocent investors who received a return of their 
principal prior to the unveiling of the fraud.  See, e.g., SEC v. Colello, 139 F.3d 674, 676 (9th Cir. 
1998) (“nominal” defendant was originally named as a participant in the fraud and invoked Fifth 
Amendment); CFTC v. Kimberlynn Creek Ranch, 276 F.3d 187, 191-92 (4th Cir. 2002) (“relief 
defendants” received “substantial ill-gotten gains” and were related to the underlying 
defendants—see CFTC v. IBS, Inc., 113 F. Supp. 2d 830, 853 (W.D.N.C. 2000)); SEC v. 
Elfindepan, S.A., no. 1:00-cv-742, 2002 WL 31165146 (M.D.N.C. Aug. 30, 2002) (“relief 
defendants” had fraudulently obtained funds from underlying wrongdoer and therefore had no 
legitimate claim to the funds they received); SEC v. Cavanagh, 155 F.3d 129, 136 (2d Cir. 1998) 
(no legitimate claim to ill-gotten funds given to relief defendant as a gift); SEC v. Egan, 856 
F. Supp. 401, 402 (N.D. Ill. 1993) (relief defendant must disgorge “illegally obtained profits”). 
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which prior distributions to investors were addressed.   In Forex, over half of the 

investors had already “had their investments returned to them,” were not included 

in the distribution of the estate, and did not have those investment returns “clawed 

back.”  See 242 F.3d at 328 n.3.   Simply put, those returns of investment were 

outside of the estate and those who received them were not “net losers” entitled to 

further distributions.  Moreover, the Whitbecks, who were seeking the full return 

of the estate funds traceable to their investment, had themselves received a $22,000 

return of principal, which served to reduce their losses for purposes of the pro rata 

distribution.  Id. at 328 n.4.  That pre-receivership return of principal, however, 

was not clawed back; it merely was deducted dollar for dollar from the amount of 

the Whitbecks’ losses prior to the calculation of the pro rata distribution. Thus, the 

Forex decision drew upon the implication of the quoted language in the original 

Ponzi case and did not penalize those investors who happened (in good faith) to 

receive returns on their investments prior to the unveiling of the fraud.5 

The procedure followed in Forex is consistent with all other known 

authority in this area.  From the time of the original Ponzi decision in 

Cunningham to the present, no court has taken the approach espoused by the 
                                                 
5 The Receiver’s other Fifth Circuit case, United States v. Durham, 86 F.3d 70 (5th Cir. 1996), is 
simply inapposite.  There, the only funds at issue were those already present in the wrongdoer’s 
estate; no question of retrieving funds from investors was presented.  Consequently, it is of no 
moment that the court followed the time honored principle that distributions from within the 
fraudfeasor’s estate be made on a pro rata basis. 
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Receiver and forced innocent investors to forfeit funds that they had received in 

good faith prior to the unveiling of the fraud.  The reason for this is simple.  Such 

investors, as shown below, are deemed to have paid reasonably equivalent value, in 

good faith, and therefore have a legitimate claim to the principal amount of their 

original investment.  

B.  The Overwhelming Majority of Precedent 
Provides that, at Most, Innocent Ponzi 
Investors Must Disgorge only Payments 
Received in Excess of their Original 
Investment. 

The cases are legion in which courts have approved claw backs of 

distributions in excess of the original investment, while leaving the original 

investment (or the amount thereof) in the hands of the innocent investor.6  See, e.g., 

Scholes v. Lehmann, 56 F.3d 750, 755-58 (7th Cir. 1995) (“All that he is being 

asked to do is to return the net profits of his investment—the difference between 

what he put in [the Ponzi scheme] at the beginning and what he had at the end.”); 

Sender v. Buchanon, 84 F.3d 1286, 1290 (10th Cir. 1996) (innocent investor must 

disgorge amounts received in excess of her original investment).  See also Smith v. 

                                                 
6 Mrs. Marlin has not received (and is not scheduled to receive) distributions in excess of her 
original investment.  The District Court’s Order only authorized the release of an amount equal 
to her original investment in the SIB CD at issue.  In addition, even if the District Court’s Order 
is affirmed, Mrs. Marlin will still be left with a loss of over $780,000 as a result of her 
investment in a second SIB CD that was not scheduled to mature until March 27, 2013.  She is, 
thus, a “net loser” under any set of circumstances.  



 

 
{00029503.DOC / ver:} 
 - 11 -  

 

Suarez (In re IFS Financial Corp.), 2009 WL 2986928, *18-20 (Bankr. S.D. Tex. 

Sept. 9, 2009) (finding that various defendants had received transfers of 

fraudulently obtained funds in good faith and for reasonably equivalent value; 

therefore, funds were not subject to disgorgement).   

The Ninth Circuit recently had the opportunity, in a trio of 2008 

decisions, to survey and analyze the case law examining transfers to innocent 

investors in the context of Ponzi schemes and its analysis is instructive.  See 

Mackenzie v. Barclay, 525 F.3d 700 (9th Cir. 2008); In re Slatkin, 525 F.3d 805, 

814-15 (9th Cir. 2008); Donell v. Kowell, 533 F.3d 762 (9th Cir. 2008). 

In Mackenzie, after observing that California’s version of UFTA was 

“similar in form and substance to the Bankruptcy Code’s fraudulent transfer 

provisions” (525 F.3d at 703), the court held that an innocent Ponzi investor could 

not be forced to disgorge amounts that were not in excess of his investment.  Id. at 

708-09.  In doing so, the court rejected the bankruptcy trustee’s argument to the 

contrary, which had been accepted by the Bankruptcy Court.  Id.  

In Slatkin, the court held that “once the existence of a Ponzi scheme is 

established, payments received by investors as purported profits-i.e., funds 

transferred to the investor that exceed that investor's initial ‘investment’-are 

deemed to be fraudulent transfers as a matter of law.”  525 F.3d at 814.  As in the 

Seventh Circuit’s decision in Scholes, however, the Slatkin court emphasized that 
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“[a]ll the [relief defendants] are being asked to do is return the purported profits on 

their investment. . . . This will prevent the injustice that would result if the[y] . . . 

were allowed to retain their purported profit at the expense of other defrauded 

investors.”  Id. at 815. 

After resolving the Mackenzie and Slatkin appeals, the Ninth Circuit 

handed down Donell v. Kowell, in which it conducted an extensive analysis of the 

case law in this area and observed that, in weighing the permissibility of a 

disgorgement remedy against innocent investors,  

federal courts have generally followed a two-step 
process. First, to determine whether the investor is liable, 
courts use the so-called “netting rule.” See Mark A. 
McDermott, Ponzi Schemes and the Law of Fraudulent 
and Preferential Transfers, 72 AM. BANKR. L.J. 157, 
168-69 (1998) (surveying federal district court and 
bankruptcy cases). Amounts transferred by the Ponzi 
scheme perpetrator to the investor are netted against the 
initial amounts invested by that individual. If the net is 
positive, the receiver has established liability, and the 
court then determines the actual amount of liability, 
which may or may not be equal to the net gain, 
depending on factors such as whether transfers were 
made within the limitations period or whether the 
investor lacked good faith. If the net is negative, the good 
faith investor is not liable because payments received in 
amounts less than the initial investment, being payments 
against the good faith losing investor's as-yet unsatisfied 
restitution claim against the Ponzi scheme perpetrator, 
are not avoidable within the meaning of UFTA. . . . 

Second, to determine the actual amount of liability, the 
court permits good faith investors to retain payments up 
to the amount invested, and requires disgorgement of 
only the “profits” paid to them by the Ponzi scheme. See 
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In re Lake States Commodities, Inc., 253 B.R. 866, 872 
(Bankr.N.D.Ill.2000) (collecting cases). Payments of 
amounts up to the value of the initial investment are not, 
however, considered a “return of principal,” because the 
initial payment is not considered a true investment. 
Rather, investors are permitted to retain these amounts 
because they have claims for restitution or recision [sic] 
against the debtor that operated the scheme up to the 
amount of the initial investment. Payments up to the 
amount of the initial investment are considered to be 
exchanged for “reasonably equivalent value,” and thus 
not fraudulent, because they proportionally reduce the 
investors' rights to restitution. . . . If investors receive 
more than they invested, “[p]ayments in excess of 
amounts invested are considered fictitious profits because 
they do not represent a return on legitimate investment 
activity.” Lake States, 253 B.R. at 872. 

Donell v. Kowell, 533 F.3d 762, 771-72 (9th Cir. 2008) (citation and footnotes 

omitted). 

These Ninth Circuit decisions, which rigorously examined the law 

governing disgorgement of proceeds from innocent investors in Ponzi schemes, are 

compelling and this Court should join in their conclusion.  They consider and 

reject the very arguments made by the Receiver in this case and faithfully carry on 

the principles followed from the time of the original Ponzi case through the 

present.  The Receiver’s transparent effort to avoid this well-settled law by facilely 

characterizing his efforts as “nonstatutory” unfairly seeks to impose further injury 

on Mrs. Marlin and others in a small pool of Stanford victims and cannot be 

permitted to succeed. 
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C. The Cases from Other Circuits cited by 
the Receiver Fail to Support his 
Arguments.  

In a futile effort to bolster his effort to obtain undue recoveries from 

innocent investors, the Receiver cites numerous cases that purportedly support his 

novel position.  In doing so, however, he unavoidably undercuts his argument.  For 

example, none of the numerous cases cited in the Receiver’s 29 line footnote 2 

involved a situation in which innocent investors were made to disgorge their 

original principal investment amounts that had been returned to them by the Ponzi 

wrongdoer prior to the unveiling of the scheme.  Rather, each of those cases is 

consistent with the general proposition that the disgorgement remedy, if 

appropriate in the first place, is limited to return of “profits” or “ill-gotten” or 

“illegally-obtained” gains from so-called relief defendants.  As summed up by one 

of the authorities included by the Receiver in his note 2, “As to relief defendants, it 

is axiomatic that we may impose equitable relief on a third party against whom no 

wrongdoing is alleged if it is established that the third party possesses illegally-

obtained profits but has no legitimate claim to them.”  S.E.C. v. Infinity Group 

Co., 993 F. Supp. 324, 331 (E.D. Pa. 1998) (citing S.E.C. v. Cherif, 933 F.2d 403, 

414 n.11 (7th Cir. 1998)), aff’d, 212 F.3d 180 (3d Cir. 2000)) (emphasis added).    

The unpublished Third Circuit case cited by the Receiver at pages 25-

26 of its brief, SEC v. Infinity Group Co., 226 Fed. Appx. 217 (3d Cir. 2007), is 

also clearly distinguishable.  There, an investor sought preferential treatment in 
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distributions from the estate of the Ponzi operator because of the fact that his check 

was purportedly still subject to a internal bank hold when the wrongdoer’s 

accounts were frozen.  In holding that the district court had not erred in holding 

that the check should be combined with the rest of the estate for distribution, the 

Third Circuit merely followed the common rule that all funds in the estate of the 

wrongdoer should be distributed pro rata among the defrauded investors.  

Moreover, in reaching this decision, the Third Circuit distinguished a prior 

decision in which checks were mistakenly placed into the receivership estate the 

day after the accounts were frozen.  See Anderson v. Stephens, 875 F.2d 76, 79-80 

(4th Cir. 1989) (discussed in note 4 of Infinity Group decision).   

The Anderson decision, unlike Infinity Group, is readily analogous to 

the present dispute.  There, the checks in question were not deposited by the 

underlying wrongdoer until after the estate was frozen and were then mistakenly 

negotiated by the banks.  The district court ruled that those late deposits should be 

consolidated with the remainder of the estate and the checkwriters be treated in the 

same manner as those who invested prior to the freeze; thus, they would receive 

only a small pro rata percentage of their investment.  On appeal, the Fourth Circuit 

reversed, holding that the District Court had abused its discretion in including the 

late-depositers and their funds in the pro rata distribution.  875 F.2d at 81.   In the 

words of the Fourth Circuit, “Both law and equity dictate that the investors whose 
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checks were deposited after the freeze order are entitled to a full return of their 

funds.”  Id. at 79.  Although the court acknowledged that its decision would result 

in some innocent investors being made nearly whole while others would receive 

only pennies on the dollar, the timing of the deposits proved to be decisive.  Id. at 

81.   

The reasoning of the Anderson Court is directly applicable to the 

present case.  While the Receiver may tout “Equality is Equity,” he overlooks the 

lines that have consistently been drawn in past cases.  Thus, from the time of the 

original Ponzi scheme to the present, redemptions of original investments, received 

in good faith by innocent investors prior to the unveiling of the fraud, are not 

subject to forfeiture.  So too, if “investments” are made after a receivership 

commences, those investments are not considered to be part of the pro rata pool.  

While the receiver might term such line drawing as “unfair” or constituting a rule 

of distribution by “happenstance,” just where would he draw the lines?  What of 

the investors who were considering the purchase of CDs but were dissuaded by the 

tidal wave of publicity that was unleashed in early 2009?  Under the Receiver’s 

logic, why should they benefit merely because they were slow to invest or were 

waiting for other CDs to mature?  Similarly, what of those who received returns on 
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their investments, but not “shortly before court intervention”?7  Since the Receiver 

seeks to act unfettered by any statutory constraints, one must assume that the only 

limitation that he would perceive to his reach would be equitable in nature; just 

where would he have the line be drawn?  

The only published authority cited by the Receiver that appears to 

support his argument is SEC v. George, 426 F.3d 786 (6th Cir. 2005).  If taken at 

face value, however, George is an anomaly—it would appear to be the only 

decision permitting a receiver to cause innocent investors to forfeit their original 

principal investments that had been returned to them before the unveiling of the 

fraud.  Thus, it is one case against a multitude and its reasoning is deficient when 

compared to the subsequent trio of Ninth Circuit decisions.  Moreover, as 

explained by the SEC in its prior briefing, the underlying facts in George were 

actually consistent with the general rule in this area.  In short, the “relief 

defendants” in George were not innocent investors.  See Opposition of the 

                                                 
7 The Receiver apparently has never detailed just what time period is encompassed by his 
reference to those “who cash out shortly before court intervention.”  Appellant’s Brief at 2.  
Needless to say, whatever time period he chooses to define as “shortly before” will raise the 
exact same “fairness” issues that he is trumpeting here.  The difference, of course, is that 
whatever line he draws would be far more nebulous than the standard followed for the past 90 
years of drawing a line at the point of the fraud’s unveiling. 
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Securities and Exchange Commission, Amicus Curiae, to Motion to Extend 

Injunction Pending Appeal 12-13  (Aug. 11, 2009).8 

D. Mrs. Marlin had a Legitimate Claim to 
the Principal Repayments Received from 
SIB.  

The hollowness of the Receiver’s arguments on this Appeal are, 

perhaps, best demonstrated by the section of his Brief arguing that Mrs. Marlin and 

the other putative “relief defendants” had no legitimate claim to principal payments 

made by SIB.  See Receiver’s Brief 28-31.  Of the numerous purported authorities 

cited by the Receiver in his 2 page string cite beginning at page 29, only one, the 

discreditable SEC v. George, even arguably supports his position.  The others are 

simply inapplicable, involving “relief defendants” that were closely related to or 

dominated by the wrongdoers and/or that had received substantial funds from the 

wrongdoers for no consideration.  None of those cases involved innocent investors 

who had merely received their money back. 

                                                 
8 Although not cited in his Brief, the Receiver has previously cited the unpublished decision in 
Quilling v. 3D Marketing, LLC, 2007 WL 1058217 (N.D. Tex. Feb. 8, 2007) in support of his 
argument that innocent third parties may be stripped of even their initial principal investment.  
See Receiver’s Motion to Extend Injunction Pending Appeal 10 (Aug. 7, 2009).  The decision to 
drop Quilling from his arguments was apparently premised upon the fact that, as shown by the 
SEC, the “investment” at issue in Quilling was not in the Ponzi securities, but an equity position 
in the entity operating the Ponzi scheme.  Opposition of the Securities and Exchange 
Commission, Amicus Curiae, to Motion to Extend Injunction Pending Appeal 11-12 (Aug. 11, 
2009).  Moreover, Quilling involved a Receiver who was proceeding appropriately under UFTA, 
which (as shown above) expressly permits the “relief defendant” to escape disgorgement if he 
has a legitimate claim to the funds.  2007 WL 1058217, at *2.  
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Moreover, the Receiver cites no precedent whatsoever for the heart of 

his argument in this section – that the contract claims of Mrs. Marlin and the other 

“relief defendants” are insufficient to establish a legitimate claim within the 

meaning of UFTA or its equitable analog.  See Receiver’s Brief at 28-29.  The 

inability of the Receiver to provide support for his position, which is the crux of 

his entire argument, is not surprising; not only does such support not exist, but 

precedent is clearly against him, no matter how he characterizes the basis of his 

action against the “relief defendants.” 

One of the best analyses of this area is quoted above, in the discussion 

of the Ninth Circuit’s decision in Donell v. Kowell: 

[T]he [law] permits good faith investors to retain 
payments up to the amount invested, and requires 
disgorgement of only the “profits” paid to them by the 
Ponzi scheme. . . .  [I]nvestors are permitted to retain 
these amounts because they have claims for restitution or 
recision [sic] against the debtor that operated the scheme 
up to the amount of the initial investment. Payments up 
to the amount of the initial investment are considered to 
be exchanged for “reasonably equivalent value,” and thus 
not fraudulent, because they proportionally reduce the 
investors' rights to restitution. . . . If investors receive 
more than they invested, “[p]ayments in excess of 
amounts invested are considered fictitious profits because 
they do not represent a return on legitimate investment 
activity.”  

533 F.3d at 772 (citations omitted).  As observed previously, the Ninth Circuit 

reached this conclusion after a searching analysis of existing law.  Thus, the 

Receiver’s bald assertion that the contractual CD rights of Mrs. Marlin and the 
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other “relief defendants” are insufficient to provide a legitimate claim to their 

returned principal is simply wrong. 

Moreover, this analysis of the “legitimate claim” to amounts not 

exceeding one’s original investment has also been embraced across the board by 

those bankruptcy courts who, all too frequently, are faced with the clean up of 

failed investment schemes.9  For example, in a finely detailed analysis, the 

bankruptcy court for the Northern District of Oklahoma held that it would be 

inequitable to claw back any payments made to good faith investors that amounted 

to no more than their original investments.  Soul�¡ v. Alliot (In re Tiger Petroleum 

Co.), 319 B.R. 225, 235-40 (Bkrtcy. N.D. Okla. 2004), following Jobin v. McKay 

(In re M&L Business Machine Co.), 84 F.3d 1330 (10th Cir. 1996).  Accord 

Collins v. Sellis (In re Lake States Commodities, Inc.), 253 B.R. 866 (Bkrptcy. 

N.D. Ill. 2000) (“Bankruptcy courts have generally allowed Ponzi scheme 

investors to retain payments up to the amount invested because investors have 

claims for restitution or rescission against the debtor that operated the scheme. . .  

Since investors' rights to restitution are proportionately reduced by payments 

received from a Ponzi scheme, to the extent of invested principal, payments from 

                                                 
9 Indeed, the decision in the original Ponzi scheme, which is cited by the Receiver, itself arose 
from equity proceedings instituted by bankruptcy trustees.  See Cunningham v. Brown, 265 U.S. 
1 (1924).  
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the debtor are deemed to be made in exchange for reasonably equivalent value.”); 

Rafoth v. Bailey (In re Baker & Getty Financial Services, Inc.), 88 B.R. 792 

(Bkrptcy. N.D. Ohio 1988) (trustee limited to amounts in excess of original 

investment when pursuing recovery against innocent investor who received 

distributions from Ponzi scheme); Merrill v. Abbott (In re Independent Clearing 

House Co.), 77 B.R. 843 (D. Utah 1987) (en banc) (bankruptcy trustee could not 

recover monies received by innocent investors in good faith from Ponzi scheme 

operator when those distributions did not exceed original investments). 

Consequently, by surrendering her SIB CD, Mrs. Marlin provided 

reasonable value and has a good faith, legitimate claim to the funds she received to 

the extent that they do not exceed her original CD investment. 

II. This Court Should Affirm the  District Court’s Order.  

The Receiver has attempted to stretch the well-established law 

governing disgorgement in Ponzi schemes beyond all previous limits.  His efforts 

are supported neither by prior case law nor by equity.  Moreover, as shown by the 

objections of both the SEC and the District Court’s own Examiner to the 

Receiver’s ploy, it is also unsupported by the public policy of fairly and efficiently 

providing recompense to all victims of an alleged Ponzi scheme.  Consequently, 

this Court should affirm the District Court’s Order and prevent the Receiver from 
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further victimizing the innocent SIB investors who happen to have maintained 

accounts with Pershing in early 2009.10 

      Respectfully submitted, 
 
 
              
      Eugene N. Bulso, Jr. 
      LEADER, BULSO, NOLAN & BURNSTEIN, PLC 
      414 Union Street, Suite 1740 
      Nashville, Tennessee  37219 
      (615) 780-4115 
 
      Attorneys for Appellee Paula Marlin 

                                                 
10 Mrs. Marlin specifically reserves the right to raise objections to the jurisdiction of the District 
Court if the claims against her are remanded to any extent.  See SEC v. Collelo, 139 F.3d 674, 
676 (9th Cir. 1998); SEC v. Cherif, 933 F.2d 403, 414 (7th Cir. 1991) 
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For additional interested parties, please see the attached Exhibit A. In

addition to the parties listed in Exhibit A attached hereto, other parties may exist

whose identities are not known to the Mr. Lawson or his counsel but who will be

affected by the outcome of this proceeding.

Respectfully submitted,
COZEN O'CONNOR

)1110-
By: Gene F. CreelyoI
State Bar No. 05060550
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1221 McKinney Street,
Suite 2900
Houston, Texas 77010
Telephone: (832) 214-3900
Telecopier: (832) 214-3905
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Thomas S. Harty*
John V. Donnelly III*
COZEN O'CONNOR
1900 Market Street
Philadelphia, PA 19103
Counsel for Appellee-Cross Appellant
James Ronald Lawson
*Application for admission to the bar of this Court pending

September 30, 2009
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STATEMENT REGARDING ORAL ARGUMENT

Oral argument would likely aid this Court in evaluating and deciding the

issues of national importance raised by this appeal. James Ronald Lawson is the

victim of a Ponzi scheme orchestrated by Stanford International Bank, Ltd.,

Stanford Group Company, Stanford Capital Management, LLC, Robert Allen

Stanford, James M. Davis, Laura Pendergaest-Holt, Stanford Financial Group, and

the Stanford Financial Group Bldg Inc. (collectively the "Stanford Receivership

Defendants"). Specifically, the Stanford Receivership Defendants and others

induced Mr. Lawson to purchase Certificates of Deposit issued by Stanford

International Bank by representing,inter alia, that these investment vehicles

provided a safer alternative than traditional financial institutions and the equity

market.

Unaware that the Stanford International Bank Certificates of Deposit were a

Ponzi scheme, Mr. Lawson invested $2.9 million in these investment vehicles.

Each Certificate of Deposit was evidenced by a subscription or renewal agreement

as the case may be, which memorialized the term of the purchase and the sums

deposited. Months before The Securities Exchange Commission brought its action

against the Stanford Receivership Defendants, several of Mr. Lawson Certificate of

Deposits matured and he elected to have $1.3 million directed to him or alternate

investment vehicles.

Now, acting on behalf of the Stanford Receivership Defendants seek

unprecedented relief.Despite the fact they (i) defrauded Mr. Lawson and (ii) still

owe Lawson in excess of $1.6 the Stanford Receivership Defendants seek to force

Mr. Lawson to disgorge his own money to the Receiver.Mr. Lawson's assets
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would then be used to pursue other investors in litigation and possible redistribute

the balance to the investors - although the latter appears a remote possibility at

best.

Ironically, because the Receiver has conceded that Mr. Lawson is an

innocent victim, he has asserted no claim against him. Instead, the Receiver names

Mr. Lawson as a so-called "relief defendant" and contends that the district court

can order Mr. Lawson to disgorge the money he received, based on the Receiver's

definition of "equity". This position is unprecedented and has been opposed by the

Examiner appointed by the district court as it is well established that a party is not

an appropriate relief defendant unless they have received ill-gotten gains and have

no ownership interest in or legitimate claim to those funds.

Oral argument will likely assist the Court in answering the following

questions:

1. Under either contract or tort law, does Mr. Lawson have an ownership

interest in or legitimate claim to the funds he recovered such that he is not an

appropriate relief defendant?

2. If Mr. Lawson is not an appropriate relief defendant, should the district

court have dismissed the action for lack of subject matter jurisdiction?

3. If the district court had subject matter jurisdiction over this action, does

the Receiver have standing to assert any claims against Mr. Lawson?

4. Does the district court have authority to expand broadly the powers of a

receiver pursuant to the Receiver's proposed rule, even though doing so would

violate principals of federalism by undermining existing state statutory law and

result in bad policy?
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5. Can an asset freeze properly be applied to the money in Mr. Lawson's

Individual Retirement Account, even though such a freeze is prohibited by Texas

law?
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STATEMENT OF JURISDICTION

Mr. Lawson adopts and incorporates as if fully set forth herein the Statement

of Jurisdiction as set forth in the Brief of Intervenor, Court-Appointed Examiner,

John J. Little. By way of further statement, Mr. Lawson agrees that the Receiver's

appeal from the district court's order dated August 4, 2009 was timely filed.

Because Mr. Lawson filed his cross-appeal on September 3, 2009, it is timely filed

as well.

ISSUES PRESENTED FOR REVIEW

This case presents the following three issues for review. The first issue is

the question presented by the Receiver's appeal.

1. Mr. Lawson is an innocent victim of a Ponzi scheme in which he lost

$1.6 million of the $2. 9 million he used to purchase Certificates of Deposit from

Stanford International Bank , Ltd. On behalfof the entities involved in perpetrating

the fraud , the Receiver sued Mr. Lawson as a "relief defendant." The Receiver

seeks to take from Mr. Lawson the $1.3 million he received when two of his

Certificates of Deposit matured, which happened months before the Receiver was

appointed and the alleged Ponzi scheme revealed. Courts define a proper "relief

defendant" as someone who has no interest in the property which is the subject

matter of the litigation . Does Mr. Lawson have an "ownership interest" or

"legitimate claim " to the funds that were returned to him, such that he is not a

proper relief defendant?

Mr. Lawsonraisesthe following two issue on cross-appeal:
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2. If Mr . Lawson and other investors are not proper relief defendants, did

the Court err by authorizing the Receiver to proceed with claims against the named

relief defendants for "interest " they received in excess of the amount they paid to

the Ponzi scheme?

3. Because Texas law prohibits freezing assets contained in an individual

retirement account (" IRA"), did the district court err by allowing the freeze to

apply to Mr. Lawson's IRA?

Mr. Lawson submits that the answer to these three questions is, yes. Rather

than segregate the brief into issues on appeal and cross appeal, because these

questions are intertwined, Mr. Lawson discusses them together.

STATEMENT OF THE CASE

Mr. Lawson adopts and incorporates as if fully set forth herein the Statement

of Jurisdiction as set forth in the Brief of Intervenor , Court-Appointed Examiner,

John J. Little.

STATEMENT OF RELEVANT FACTS

1. James R. Lawson

James Ronald Lawson, named as relief defendant by the Receiver, is 65

years old and maintains a residence with his wife of 30 years at both 2301 Spanish

River Road in Boca Raton, Florida and 7 Tanbark Court in Voorhees, New Jersey.

He has four sons,ages 20 to 42. (Affidavit of James Ronald Lawson attached

hereto as Exhibit B).'

' Because the Receiver failed to serve Mr. Lawson with notice of the action against him in
accordance with the Federal Rules of Civil Procedure, Mr. Lawson did not learn of that action
until August 26, 2009, well after the district court has issued its decision.Mr. Lawson will file
this affidavit with the district court and will file a motion to supplement the appendix on appeal.
The Receiver will not be prejudiced by the consideration of Mr. Lawson's affidavit . Except for
the facts concerning the lack of notice of the Receiver's action against him, the Receiver is
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As a victim of Stanford's fraud, Mr. Lawson has (i) suffered substantial

losses; (ii) seen his retirement compromised; (iii) suffered severe emotional stress

and (iii) seen his family damaged.At present, Mr. Lawson has suffered losses

exceeding $1,675,556 arising from his investment in Stanford International Bank

("SIB") Certificate of Deposits (the "CDs").The Receiver seeks to increase his

losses by an additional $1,300,000 (approx.) to $2,970,000, apparently to fund on-

going litigation and expense associated with the Receivership.

The Receiver argues, among other claims, that Mr. Lawson has no interest in

the assets he has invested in various funds, managed by Stanford or its agents on

his behalf, including IRA retirement funds held by Pershing LLC as Mr. Lawson's

"Custodian". These funds were only invested with Stanford for an extremely

limited time and were always identified as the distinct assets of Mr. Lawson.

However, the Receiver has never spoken to Mr. Lawson, responded to any

request for information and has no knowledge of the basis for Mr. Lawson's

depositing investment capital money with Stanford to manage. For 35 years, Mr.

Lawson has been employed in various capacities in the medical technology

industry, on an international and domestic basis.Most recently, he was employed

by Stryker Corporation as an Executive Vice President. Through hard work and at

great personal sacrifice, Mr. Lawson has been very successful in his field.

II. Lawson's Investment History & Involvement With Stanford

Due to his business success, Mr. Lawson has had the opportunity to

accumulate and invest assets with a number of investment bankers and advisors.

The first "national" institution which he entrusted with his retirement funds and

already aware of the information set forth in the affidavit because, in June 2009, Mr. Lawson
filed a claim form required by the Receiver.
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families' well-being was NationBank's Private Banking Group.NationsBank

eventually went through a number of corporate acquisitions and iterations until it

was finally acquired by Bank of America. Over the years Mr. Lawson's account

was managed by a number of portfolio managers, the last being John Nee ("Nee").

In or about 2005, Nee left Bank of America for the Stanford Group.Mr.

Lawson knew virtually nothing about this enterprise. Further, he had not

previously invested with this organization.Nee began to solicit Mr. Lawson to

leave Bank of American and transfer his portfolio to Stanford. Based on Nee's

representations concerning Stanford philosophy, performance and reputation,Mr.

Lawson transferred a significant portion of his investment portfolio to their office

in 2005.

After he transferred Mr. Lawson's portfolio to Stanford, Mr. Nee began to

recommend that Mr. Lawson invest a portion of his assets into SIB.Nee

repeatedly assuredMr. Lawson that this was a safer and more conservative

alternative then "US banks" which were represented to be over-extended and in

financial distress.Mr. Lawson was repeatedly assured there CDs were essentially a

secure, no-risk investment. Over the years,Mr. Lawson invested a total of

$2,970,000 of his retirement assets, spread in varying amounts over six Stanford

CDs. Mr. Lawson has received back less than $1,300,000, and has thus sustained a

loss of more than $1,600,000.

In 2008, upon the maturation of two of these CDs (CD177662 and CD

178288),Mr. Lawson received approximately $1,294,000.He used some of the

money received to pay off a home mortgage and other living expenses. At his

instruction, the money Mr. Lawson received from these two CDs was transferred
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from Stanford Bank to his brokerage account that was overseen by Pershing LLC.

From the time those funds were transferred until the time the account was frozen

by the Court in connection with the underlying case, the funds were under Mr.

Lawson's control (not the control of Stanford Bank) and could have been moved to

another account by Mr. Lawson at any time.

Around the same time these two CDs matured, a third CD also matured. Mr.

Lawson "rolled over" that Stanford CD, reinvesting it in another Stanford CD.

The remaining three Stanford CDs (including the Rolled Over Stanford CD), CD

1613351 CD 160209, and CD 300348, had not yet matured at the time the Receiver

was appointed. These CDs had a combined value of approximately $1,769,000,

not including the interest that was supposed to be earned thereon. Accordingly, as

a result of his investment in Stanford CDs, Mr. Lawson have sustained a net loss of

approximately $1,600,000.

At no time prior to the appointment of the Receiver did Mr. Lawson know or

suspect that investments through Stanford International Ltd. were not legitimate

and secure. He was not an "insider" on any alleged scheme by the Stanford

Receivership Defendants.He had no knowledge of the alleged fraud engaged in

by the Stanford Receivership Defendants and others.Mr. Lawson invested his

money according to the advice of his financial advisor to yield a slow but steady

rate of return for use in his retirement.

Separate from his investment in the CDs, Mr. Lawson had three other

accounts that had been set up through Stanford, but were managed by Pershing

LLC and Dana (collectively the "Frozen Accounts"). Two of these accounts are

brokerage accounts, the third is an Individual Retirement Account ("IRA"). The
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combined value of these accounts is approximately $1,650,000, as of March 2009,

approximately $885,000 of which is in the IRA.

Although Pershing LLC and Dana provide asset management services to Mr.

Lawson, at all times up to the freeze, the Frozen Accounts were under Mr.

Lawson's ultimate control. With respect to the brokerage account, until the

account was frozen, Mr. Lawson was at all times free to close the account,

withdraw the funds, or write checks against those funds as he deemed appropriate.

With respect to the IRA account, Mr. Lawson remained free to transfer that

account to another entity at any time, as he had when he transferred it from Bank

of America to Stanford to be managed by Pershing and Dana.

III. The Receiver's Failure to Serve Lawson; Lawson's Proof of Claim

On August 26, 2009, Mr. Lawson learned for the first time that Mr. Janvey,

as Receiver for the Stanford Receivership Defendants had sued him. The Receiver

had pleadings left at Mr. Lawson's Florida residence. Neither Mr. Lawson's family

nor Mr. Lawson were home through the summer and thus he had no idea this

action was pending.

In accordance with the instructions on the Receiver's website and based on

Mr. Lawson's last financial statements from SIB dated March of 2009, Mr.

Lawson completed a claim form and submitted a claim for the remaining

$1,600,000 that he still had invested in the Stanford CDs at the time the Receiver

was appointed. In addition, as required by the Receiver, in completing the claim

form, Mr. Lawson identified the CDs that he had invested in and the Frozen

Accounts that he had through Stanford, that were managed by Pershing. Based on

the Receiver's instructions, Mr. Lawson believed that he needed to complete and
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submit these forms so that the Receiver would return the money that he had

invested with the Stanford Defendants to him.

IV. TheReceiver

Pursuant to the district court's order, Mr. Janvey was appointed the Receiver

for the Stanford Receivership Defendants. (Amended Order Appointing Receiver,

p. 1, Mar. 12, 2009, 09-cv-0298). He does not represent the investors.

The Receiver alleges that the Stanford Receivership Defendants and others

engaged in a massive Ponzi scheme. According to the Receiver, the Ponzi scheme

consisted of persuading innocent investors to invest in Certificates of Deposit

offered by Stanford International Bank, Ltd. The Stanford Receivership

Defendants and others involved in the scheme represented to investors that their

money would be invested in a diverse portfolio of holdings throughout the world

and that the returns on that portfolio allowed Stanford International Bank to pay

slightly above market rates on the CDs.The Receiver states further that the

Stanford Receivership Defendants did not invest the money as promised, but

converted some of it to their own uses. The Receiver states that some innocent

purchasers of the Stanford CDs earned a profit on their transactions, some lost all

of the money they had invested in the Stanford CDs, and others, like Mr. Lawson,

lost money but less than they had invested because they recovered some of their

investment before the SEC commenced its action against the Stanford

Receivership Defendants.

When the SEC initiated its enforcement action against the Stanford

Receivership Defendants in February 2009, the district court entered an order

freezing all accounts that had a potential connection to the Stanford Receivership
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Defendants. (Supp. R. 0073, Case 3:09-cv-00298-N, Doc. 8). At the Receiver's

request, in March 2009, the district court continued the freeze order as it applied to

accounts at Pershing, Dana and NVQ. (Supp. R. 0128-0133, Case 3:09-cv-00298-

N, Doc. 239). In June 2009, concluding that enough was enough, the district court

ordered the Receiver to decide whether the Stanford Receivership Defendants'

estate had any claims against any of the account holders by August 4, 2009-some

6 months after the Receiver and his army of attorneys and accountants hit the

ground. (Case 3:09-cv-00298-N, Doc. 533). The district court ruled further that

the freeze order would expire as of August 3, 2009, and the frozen accounts would

be released.(Id. ¶3).

Three of Mr. Lawson's accounts were (and remain) frozen. (Lawson Aff.

¶38.) An IRA account, which does not contain any proceeds from Mr. Lawson's

investments in the Stanford CDs, and two investment accounts, one of which

contains some money derived from the Stanford CDs.(Id. ¶35.) At Mr. Lawson's

direction, the money in these accounts is managed by Pershing LLC. At all times,

Mr. Lawson has retained control over these three accounts.(Id. X39.) The

Stanford Defendants have never had control over these accounts.(Id. ¶39.)

As he acknowledges, the Receiver has released some 97% of the originally

frozen accounts. He has released all the accounts of anyone who received

proceeds from the Stanford CDs but had less than $250,000 in their account. The

Receiver has not offered an explanation for his arbitrary decision to allow people

with less than $250,000 to take the money and leave while seeking to sue innocent

victims like Mr. Lawson who invested more than $250,000.
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On July 28, 2009, the Receiver filed an amended complaint, in which he

named Mr. Lawson as a relief defendant. The Receiver acknowledges that Mr.

Lawson is an innocent victim of the Ponzi scheme. And the Receiver knows that

Mr. Lawson lost $1.6 million of his $2.9 million investment.Nevertheless, the

Receiver sought permission from the district court to sue Mr. Lawson for $1.3

million he got back before the Receiver was appointed. The Receiver recognizes

that the Stanford Receivership Defendants stole this money from Mr. Lawson in

the first place, but contends that Mr. Lawson must return it to the den of thieves

estate.

Furthermore, the Receiver asserts that he could force Mr. Lawson to

disgorge his own money without bringing any claim against Mr. Lawson and

simply have the district court declare through summary proceedings that the

Receiver has the right to disgorge this money from Mr. Lawson. Compounding

this unprecedented request for relief is the fact that the Receiver failed to serve Mr.

Lawson with this amended complaint, as required by the Federal Rules of Civil

Procedure. As a result, Mr. Lawson did not learn about the Receiver's efforts to

disgorge his $1.3 million until the end of August, well after the district court had

ruled on the Receiver's amended complaint.

SUMMARY OF ARGUMENT

This case involves a Receiver run amok. In direct opposition to the SEC's

policy and contrary to well established case law, the Receiver seeks to sue innocent

victims of the Stanford Receivership Defendants' fraud.The Receiver wants to

force victims like Mr. Lawson to disgorge their own assets to him, so he can

continue to sue other innocent investors based on unprecedented theories, and
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without actually having filed a claim against them. And he seeks to proceed against

these innocent victims:

(i) without having properly served them with complaint;
(ii) despite the fact that many of them, like Mr. Lawson, are owed far

more then they ever received from the Stanford Receivership
Defendants;

(iii) notwithstanding the court-appointed Examiner's objections;
(iv) while ignoring the repeated inconsistencies in his own claims, which

results in anything but "equitable" relief, but instead a smorgasbord of
litigation which serves to line the pocket of a myriad of professionals
but points to little relief for the victims.

In the Receiver's eyes, "justice" demands that some, but not all, of these

innocent victims suffer the full impact of the fraud visited upon them by the very

people the Receiver represents. And that they should pay the Receiver and his

cadre of advisors, including a public relations firm, to do that to them, so they then

get back a small percentage of whatever is left after the Receiver is done

dispensing his personal brand of justice. In reality, the primary beneficiaries of the

Receiver's proposed rule would be the Receiver, his counsel, and his accountants.

If his proposed rule were adopted, they would receive an economic windfall,

spending countless hours chasing after innocent victims of the fraud who may have

recovered some of their money at any time in the past. Equally troubling to the

economic windfall he would receive is the manner in which the Receiver has

conducted his handling of the estate and this action.

Other than sue the victims of the fraud, it is not clear what the Receiver has

done to preserve the value of the estate. The Receiver has not announced the sale

of any of the "good" arms of the Stanford Receivership Defendants' empire. Nor

has he indicated that he has attempted to even locate potential buyers for these
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other divisions. All legitimate areas of inquiry and concern-which are

overshadowed by this unprecedented attack on innocent victims of the Stanford

Relief Defendants fraud.

To justify the above the Receiver has repeatedly misrepresented facts and

advanced arbitrary and inconsistent positions to justify his actions and his

questionable approach and conduct of-this litigation. For example:

• The Receiver Misrepresents Who Controlled Mr. Lawson's
Accounts. Mr. Lawson was the sole individual in control of his
accounts,with Pershing acting as custodian, until the moment the
Receiver seized control of the Stanford Receivership Defendants'
estate and froze all of Mr. Lawson's assets. In a Report to the district
court dated April 27, 2009 and his Amended Complaint, the Receiver
acknowledges that innocent victims like Mr. Lawson possessed and
controlled the money that was returned to them.Report of the
Receiver, April 23, 2009, at 13 (attached hereto as Exhibit C) (Case
3:09-cv-00298-N, Doc. 336); Receiver's Amended Complaint,
USCA5 204 ¶8. But in his brief before this Court he argues that the
Stanford Receivership Defendants controlled that money. (Receiver's
Br. at 20-21.) That is false. The accounts were Mr. Lawson's
exclusive property, existing solely in his name and control at all times.

• The Receiver Improperly Named Mr. Lawson As A Relief
Defendant. The Receiver casts the "innocent investors" as "relief
defendants" in an attempt to bring their funds within his grasp.
However, according to well-settled law, "relief defendants" have no
ownership interest in the property claimed.By the Receiver's own
admissions regarding the investors' property rights, these investors are
by no means proper relief defendants. He likely employed that fiction
because he cannot state a direct claim against Mr. Lawson.

• The Receiver "Set Up" Innocent Victims With His Claim Form.
Via his website, the Receiver instructed investors who had lost money
in the Stanford Receivership Defendants' alleged Ponzi scheme to fill
the form out, sign it and send it in to the Receiver to receive payment
from the Receiver or release of an account. The Receiver used the
forms to identify and obtain jurisdiction over individuals he intended
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to sue. Instead of returning assets, the Receiver attempted to force
these innocent investors to "disgorge" through summary proceedings
thie rown assets, notwithstanding the losses they may have sustained
and without providing the notice required by the Federal Rules of
Civil Procedure.

• Mr. Lawson Was Not A Chosen Investor. The Receiver tries to cast
the large and diversely situated relief defendants as a classic Ponzi
scheme's "chosen few", alleging that all money should be returned to
the estate because a small minority of individuals should not profit
because the defendants specifically chose to enrich them.Mr. Lawson
recovered some of his funds because the Stanford CDs he had
purchased matured.He was not the beneficiary of favoritism by the
engineers of the allegedly corrupt investments.

• The Receiver's Arbitrary Decisions. Trumpeting the slogan "equity
is equality," the Receiver seeks to inflict upon the "relief defendants"
the full measure of the fraud perpetrated on them previously by the
Stanford Receivership Defendants. Yet, it appears that he is targeting
only those with over $250,000 in investments that filled out his claim
form. His arbitrary decision about who to sue is not equity.

• The Receiver MisrepresentsThe Law. The Receiver claims that his
efforts are routine duties of a receiver but the law he cites does not
support his unprecedented and sweeping attempts to disgorge money
recovered by innocent investors that does not constitute profits.

This conduct does not befit a Receiver. The Receiver was appointed to

marshal the assets of the Stanford Receivership Defendants for the benefit of the

injured investors.Other than sue innocent victims of the fraud, it is not clear what

the Receiver has done to carry out his charge.The Stanford Receivership

Defendants allegedly had many robust, legitimate business lines. Has the Receiver

sold any of those assets?Has he solicited any bids? Rather than attend to that

serious business, the Receiver seems intent on racking up fees (thereby further

depleting the estate) while chasing after the people who were defrauded.
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Despite the Receiver's shenanigans, this is a simple case.Mr. Lawson

invested $2.9 million in Stanford CDs. Due to the alleged fraud, he has lost $1.6

million of that investment and remains a creditor of the estate for that amount. He

recovered only $1.3 million of his total investment when certain of his Stanford

CDs matured - well before the Receiver was appointed.

The Receiver concedes that Mr. Lawson is an innocent victim. He further

concedes that he has no actual claim against Mr. Lawson. Nevertheless, on behalf

of the thieves' estate, the Receiver seeks to force Mr. Lawson to "disgorge" $1.3

million. Indeed, the Receiver seeks permission to sue any investor who ever

received any money back from Stanford International Bank in connection with the

Stanford CDs, unless he arbitrarily exempts you from this process.

The Receiver's argument and his action fail because Mr. Lawson is not an

appropriate relief defendant.A proper relief defendant does not have any interest

in the property at issue.Classic examples of relief defendants include trustees,

agents, and depositories. These categories of people have no ownership interest in

or legitimate claim to the property at issue. They are disinterested.As a result,

federal courts can order relief against proper relief defendants provided that the

relief defendant possesses ill-gotten gains and has no legitimate claim to those

gains.

As either a party to an enforceable contract or a tort creditor who was

victimized by the Stanford Receivership Defendants' fraud, Mr. Lawson has an

ownership interest in and legitimate claim to the money he got back. Accordingly,

he is not an appropriate relief defendant.
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The district court erred by not first addressing the threshold issue of whether

Mr. Lawson was an appropriate relief defendant. Had the district court addressed

this issue, it would have concluded that Mr. Lawson is not a proper relief

defendant. As a result, the Court lacked subject matter jurisdiction to entertain the

action. Instead, the court overlooked this threshold issue and went straight to the

heart of the issue, when can the receiver sue, and for what? The district court

concluded correctly that there exists no basis for the Receiver to try to recover the

original contributions recovered by innocent investors in the Ponzi scheme. The

district court held further that the Receiver could bring an action to recover

"interest" received. That decision was in error because it implied that the Receiver

could bring such claims in equity against investors as "relief defendants."He

cannot. Moreover, to the extent the district court concluded that the Receiver

could sue investors who suffered a net loss, but received "interest" on a particular

Stanford CD, the decision was also in error. The Receiver can seek to recover total

"profits" from innocent investors, but he must do so through a claim under the

Texas Fraudulent Transfer Act.

STANDARD OF REVIEW

Whether the District Court had subject matter jurisdiction over the Receivers

action against Mr. Lawson as a "relief defendant" is subject tode novoreview.

Sealed Appellant v. Sealed Appellee,130 F.3d 695,697 (5`h Cir. 1997) ("We

review jurisdictional issue de novo."). Likewise, whether an IRA can be subject to

the asset freeze is a question of law subject tode novoreview.
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ARGUMENT

1. Because Mr. Lawson Is Not A Proper Relief Defendant, The District
Court Lacked Subject Matter Jurisdiction And Should Have
Dismissed The Receiver's Action

The Receiver has not alleged any claim against Mr. Lawson. Instead, he

named Mr. Lawson as a "relief defendant" and sought to engage in summary

proceedings to disgorge money that Stanford International Bank had returned to

Mr. Lawson months before the Receiver was appointed. The district court did not

addresswhether Mr. Lawson was an appropriate relief defendant.Because

Mr. Lawson is not a proper relief defendant, the district court lacked subject matter

jurisdiction and should have dismissed the Receiver's action in its entirety.

The notion of a "relief defendant" has been characterized as an "obscure

common law concept." Commodity Futures Trading Commission v. Kimberlyn

Creek Ranch, Inc.,276 F.3d 187, 191-192 (4th Cir. 2002). A "relief' or "nominal"

defendant "can be joined to aid the recovery of relief without an assertion of

subject matter jurisdiction only because he has no ownership interest in the

property which is the subject of litigation."SEC v. Cherif,933 F.2d 403, 414 (7th

Cir. 1991). Classic examples of a relief defendant are a trustee, agent, depository,

or recipient of a gift. See SEC v. Ross,504 F.3d 1130, 1141 (9th Cir. 2007);SEC

v. Founding Partners Capital Management,2009 WL 1606491, at *3 (M.D. Fla.

2009) (citing SEC v. Colello, 139 F.3d 674, 676 (9th Cir. 1998)). The relief

defendant "holds the subject matter of the litigation `in a subordinate or possessory

capacity as to which there is no dispute."'Cherif, 933 F.2d at 414 (quoting

Colman v. Shiner,163 F. Supp. 347, 351 (W.D. Mich. 1958)).The relief

defendant is "not a real party in interest ... because he has no interest in the
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subject matter litigated . His relation to the suit is merely incidental and `it is of no

moment [to him] whether one or the other side in [the] controversy succeeds. "'Id.

(quoting Bacon v. Rivers, 106 U.S. 99, 104 (1882)). "Because of the non-

interested status of the nominal party, there is no claim against him and it is

unnecessary to obtain subject matter jurisdiction over him once jurisdiction over

the defendant is established." Id. Even though a relief defendant is not accused of

any wrongdoing, federal courts may order equitable relief against them provided

that the relief defendant: ( 1) has received ill-gotten funds; and (2) does not have a

legitimate claim to those funds."SEC v. Cavanaugh,155 F.3d 129, 136 (2d Cir.

1998) (emphasis added).

A. The Money Returned to Mr. Lawson Belongs To Him

Here, Mr. Lawson is not a proper relief defendant because he has a

"legitimate claim " to the returned funds. Mr. Lawson paid $2.9 million to Stanford

Bank in exchange for the Stanford CDs. He was owed that money plus interest.

He received only $1.29 million. As soon as this money was returned to

Mr. Lawson, it became his money. The money does not belong to the Stanford

Receivership Defendants' estate. Mr. Lawson took it in good faith and with no

knowledge of the alleged fraud. Moreover , Mr. Lawson demonstrated his

ownership of the money by directing that it be deposited into his investment

account with Pershing, which he controlled. Mr. Lawson then used some of this

money to pay off a mortgage and for other personal expenses. Although the

Receiver now argues otherwise, previously, he conceded that investors like Mr.

Lawson possessed and controlled the funds that were returned to them:
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These people own securities and other assets that are held in
separately identifiableaccounts in their names or for their benefit that
they established with the Stanford companies....Although the assets
in these accounts belong to the account owners, the accounts were
frozen at the outset of the Receivership pursuant to the Court's order.

Report of the Receiver, April 23, 2009, at 13 (attached hereto as Exhibit C) (Case

3:09-cv-00298-N, Doc. 336) (emphasis added). zSee alsoReceiver's Amended

Complaint, USCA5 204 ¶8 (stating that money returned to investors by Stanford

International Bank was placed into "accounts in the name of or controlled by the

Relief Defendants").

Under both contract law and tort law, the money Mr. Lawson received

belongs to him.When Mr. Lawson invested in the Stanford CDs, he entered into a

contract with Stanford International Bank. Pursuant to that contract, after a period

of time passed, Mr. Lawson was entitled to receive his initial contribution as well

as interest earned thereon at the agreed upon rate.When two of his Stanford CDs

matured, Stanford International Bank honored its contract, returning toMr.

Lawson the money due him. And the Receiver has no basis for retroactively

disturbing the performance of the contract.

Although the contract is not void, it is voidable by Mr. Lawson, the innocent

party. See, e.g.,Mills v. Electric Auto-Lite Co., 396 U.S. 375, 387 (1970);

Commodity Futures Trading Commission v. Hanover Trading Corp.,34 F. Supp.

2d 203, 206 (S.D.N.Y. 1999). But even if Mr. Lawson voided the contract, he

would still be entitled to retain the money returned to him because he would be a

tort creditor. Donnell v. Kowell, 533 F.3d 762, 772, 775 (9th Cir. 2008).

z
Mr. Lawson will file a Motion to Supplement the Record on Appeal to include this

report. Counsel for the Receiver has indicated that they will oppose that Motion and try to keep
this document out of the record.
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Mr. Lawson would be a tort creditor up to the $2.9 million he invested in the

Stanford CDs, and could keep up to that amount of returned money. It does not

matter that others are similarly situated.Mr. Lawson has a legitimate claim of

ownership of the money, he is entitled to receive it and retain it, and remains a

creditor for the amount he has not yet recovered.Id. at 775.

Furthermore, the Receiver has no support for his position that Mr. Lawson is

an appropriate "relief defendant."The Receiver does not cite a single case in

which a receiver was allowed to bring a suit in equity against an innocent investor

as a relief defendant to disgorge money that had been legitimately returned to the

investor, but did not exceed the investor's contributions.However, ample

authority establishes that where the test for the relief defendant is not satisfied, the

action should be dismissed.E.g., Ross,504 F.3d at 1141;Cherif, 933 F.2d at 414;

Founding Partners,2009 WL 1606491, at *4; Commodity Futures Trading

Commission v. Sarvey,2008 WL 2788538 at *4 (N.D. Ill. July 17, 2008);Picard

Chem. Inc. Profit Sharing Plan v. Perrigo Co.,940 F. Supp. 1101, 1136 (W.D.

Mich. 1996).

Recently, under similar circumstances involving a Ponzi scheme, a court

rejected the SEC's attempt to label innocent, third-party Sun Capital a relief

defendant merely because it received money from the Ponzi scheme pursuant to a

contract. Founding Partners,2009 WL 1606491, at *3. In that case, the SEC

named Sun Capital as a relief defendant and sought to freeze $550 million of assets

that Sun Capital received from defendant Founding Partners, which had

fraudulently raised those funds. Sun Capital had received these assets pursuant to

loan agreements with Founding Partners. The court agreed with the SEC that the
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first prong of the relief defendant test was satisfied because the money provided to

Sun Capital was ill-gotten gains that had derived from the fraud committed by

Founding Partners. But the court concluded that the second prong of the test was

not satisfied because Sun Capital had an "ownership interest" in the property. As a

result, the court concluded that Sun Capital "is not a proper relief defendant."Id. at

*3.

As in Founding Partners,here, the Receiver cannot satisfy the second prong

of the relief defendant test with respect to Mr. Lawson. Assumingarguendothat

the money paid to Mr. Lawson was stolen from other investors and that other

investors also have claims against the Receivership estate, that does not diminish

Mr. Lawson's ownership of the returned funds.

The Receiver implicitly concedes this point when he admits that employees

who perform services or vendors who provide materials have a legitimate claim to

the money they received in exchange, all of which, the Receiver claims was stolen

from investors. (Receiver's Br. at 27.) This circumstance is no different.Whether

analyzed under contract law or tort law, Stanford Bank owed Mr. Lawson at least

the $2.9 million he paid it in exchange for the Stanford CDs. Thus, Mr. Lawson

has given more than full consideration for the $1.29 million that was returned to

him.

Furthermore , because the returned funds are less than Mr. Lawson's

contributions , the return of these funds has had no effect on the estate of Stanford

Bank. See Donnell, 533 F.3d at 772; Scholesv. Lehman , 56 F.3d 750, 757 (7th

Cir. 1995). It is as if these funds were never transferred to Stanford International

Bank . As Judge Posner observed inScholes, where full consideration is given,
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"then even if there is intent to defraud [on the part of the Ponzi Scheme,] there can

be no harm to creditors, since the debtor's estate has not been depleted by a cent."

Id. Accordingly, in Scholes,the Seventh Circuit held that an innocent investor in

the Ponzi scheme could keep all of the money he paid into the Ponzi scheme.Id. at

757-758. The court required the investor, who the receiver had sued as a defendant

under the Illinois Fraudulent Transfer Act, to return only his profit-the difference

between what he put in and what he received.3

B. The Receiver's Attempt To Proceed Against Mr. Lawson As A Relief
Defendant Shocks The Conscience

Although he acknowledges the standard for a relief defendant, the Receiver

ignores it. (Receiver's Br. at 16-17). The Receiver does not and cannot explain

how the money recovered by Mr. Lawson belongs to the Stanford Receivership

Defendants and not Mr. Lawson. He says only that the money paid out by the

Stanford Receivership Defendants was stolen from other investors. As

demonstrated above, that is insufficient to satisfy the second prong of the relief

defendant test.

Indeed, a simple comparison of Mr. Lawson with Pershing LLC, who is the

custodian of Mr. Lawson's accounts, illustrates that Mr. Lawson is not a proper

relief defendant. Here, the Receiver has named both Mr. Lawson and Pershing as

relief defendants. Pershing is a depository that holds money owned by Mr.

3 In his brief in this case, the Receiver questions why there should be a distinction between
claims by a receiver to take profit and claims to take the original contributions from innocent
investors. (Receiver's Br. at 28.) The reason is obvious.As the Seventh Circuit discussed in
Scholes,profits are distinct from contributions because the investor did not give equivalent value
for the profit. As a result, his retention of the profit would deplete the estate's resources. This
would be to his benefit, but at the expense of the other innocent investors. Because Mr. Lawson
did not profit, but instead suffered a substantial loss, he is entitled to retain the full amount of
what he recovered.
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Lawson. As a result, if the Receiver could state a claim against Mr. Lawson as a

direct defendant, Pershing would be an appropriate "relief defendant". Because the

money in Mr. Lawson's investment account does not belong to Pershing, it has no

real interest in whetherMr. Lawson keeps that money or not. In contrast,

Mr. Lawson is not an appropriate relief defendant. He is not holding the money in

his account for anyone else.He owns that money; and no one has a more

significant interest in whether he keeps that money than he does.

Under these circumstances, it is shocking that the Receiver contends that Mr.

Lawson is a proper relief defendant. Even more surprising, the Receiver tried to

disgorge millions of dollars from Mr. Lawson and others on the fly. The Receiver

filed the amended complaint just a few days before the hearing, did not serve it on

Mr. Lawson as required by the Federal Rules of Civil Procedure, and then argued

that the district court could conduct summary proceedings, require the Examiner to

stand in as counsel for all investors, and grant the requested relief. That is absurd.

Equally appalling is the Receiver's willingness to misrepresent the facts and

his intentions to this Court. For example, as noted above, previously, the Receiver

represented to the district court that the money in these accounts belonged to the

investors, likeMr. Lawson. See Report of the Receiver, April 23, 2009, at 13

(Case 3:09-cv-00298-N, Doc. 336); Receiver's Amended Complaint, USCA5 204

¶8. Yet, before this Court, the Receiver now claims that the money is controlled

by the Stanford Receivership Defendants. (Receiver's Br. at 20-21.) That is false.

Likewise, before this Court, the Receiver argues that he is only seeking leave to

sue those defrauded investors whose accounts he was able to freeze and then only

to the extent those accounts contain "proceeds" of the CDs. But the order the
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Receiver sought went well beyond that limited class. He sought leave to sue any

CD investor who ever got money from Stanford International Bank.Moreover, if

such suits are permitted, the Receiver will undoubtedly seek to sue those victims

for pre judgment interest as well, further victimizing them.

The Receiver's request for the broad expansion of his powers is

unprecedented and his conduct thus far has been unsuitable.Mr. Lawson is not an

appropriate relief defendant, and the Receiver knows it.

C. The Receiver's Own Allegations Establish Mr. Lawson's Entitlement
To The Money He Recovered

The Receiver's allegations establish that Mr. Lawson owns the money he

recovered. There is no dispute that: (1)Mr. Lawson is an innocent investor, who

had no knowledge of the fraud; (2) he paid $2.9 million to Stanford International

Bank in exchange for the Stanford CDs; and (3) he recovered only $1.29 million of

his money. That is all that is necessary to establish Mr. Lawson's ownership

interest in these funds.See Donnell,533 F.3d at 771 ("The parties do not dispute

that Kowell acted with good faith at all times; therefore, the issue of who bears the

burden of proof is not before us.").

Because Mr. Lawson has a legitimate claim to the funds he recovered, the

Receiver has not and cannot show that Mr. Lawson is an appropriate "relief

defendant." Accordingly, the district court lacked subject matter over the action.

The district court should have dismissed the action in its entirety and ordered Mr.

Lawson's accounts unfrozen and released.
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II. The Receiver Lacks Standing To Sue TheInnocent Investors On
Behalf Of The Stanford Receivership Defendants' Estate

The Receiver likely resorted to the "relief-defendant" fiction because he

recognizes that he has no standing to pursue any direct claims against Mr. Lawson.

"[T]he core component of standing is an essential and unchanging part of the case-

or-controversy requirement of Article III" of the Constitution.Lujan v. Defenders

of Wildlife, 504 U.S. 555, 560 (1992). "The party invoking federal jurisdiction

bears the burden of establishing" the three elements of standing.Id. at 561. First,

that party must establish that it "suffered an injury in fact-an invasion of a legally

protected interest which is (a) concrete and particularized ... and (b) actual or

imminent, not conjectural or hypothetical."Id. at 560 (internal citations omitted).

Second, the injury must be "fairly ... trace[able] to the challenged action of the

defendant and not ... the result [of] the independent action of some third party not

before the court."Id. (quotingSimon v. Eastern Ky. Welfare Rights Organization,

426 U. S. 26, 41-42 (1976)).And, third, it must be likely, rather than merely

speculative that the injury will be "redressed by a favorable decision."Id. at 561

(quoting Simon, 426 U.S. at 38, 43). The Receiver cannot meet the standing

requirement with respect to any claim he may bring against Mr. Lawson, and the

district court cannot convey standing on the Receiver by means of its equitable

authority.

A receiver "has no greater rights or powers than the corporation itself would

have." Eberhard v. Marcu,530 F.3d 122, 132 (2d Cir. 2008) (quotingFlemming v.

Lind-Waldock & Co., 922 F.2d 20, 25 (1st Cir. 1990)). As a result, the receiver

"stands in the shoes of the corporation and can assert only those claims which the

corporation could have asserted."Eberhard,530 F.3d at 132. Here, the Receiver
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represents the Stanford Receivership Defendants.He stands in their shoes.He

does not represent the investors. The Receiver does not allege (or even articulate)

any claim that Stanford International Bank (or any other of the Stanford

Receivership Defendants) has against innocent investors like Mr. Lawson, who

were victims of the fraud and lost money. Therefore, he lacks standing and this

action should be dismissed.

Courts dismiss actions in which a receiver lacked standing to pursue the

alleged claims. See, e.g., Eberhard v. Marcu,530 F.3d 122 (2d Cir. 2008). For

example, inEberhard v. Marcu,the Second Circuit concluded that the receiver in

that case lacked standing to bring a claim to set aside a purported fraudulent

conveyance. 530 F.3d at 133-135.The receiver for Eberhard believed that

Eberhard had fraudulently conveyed stock in a company to his mother.Id. at 133.

The Receiver sought to set aside the alleged fraudulent conveyance under New

York law and bring that property into the receivership estate.Id. at 127. The

Second Circuit concluded that only creditors of the transferor had standing to bring

claims under the New York fraudulent conveyance statute.Id. at 133. Because the

receiver represented the transferor, and not a creditor of the transferor, the Second

Circuit held that he lacked standing to bring the claim.Id.

Moreover, the lack of standing is a constitutional issue that goes to the

federal court's authority to hear a case.See Eberhard,530 F.3d at 133-135;

Founding Partners,2009 WL 1606491, at *4. A district court cannot cure a lack

of standing through use of its equitable powers. As the Supreme Court has stated,

while the "remedial powers of an equity court must be adequate to the task, .. .

they are not unlimited." Whitcomb v. Chavis,403 U.S. 124, 161 (1971). In
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rejecting the Eberhard receiver's argument that the district court ' s equitable

powers could somehow overcome the state statutory scheme and give him standing

to pursue the claim, the Second Circuit concluded that" federal law does not give a

receiver, or a district court , the authority to re-write or ignore state law."

Eberhard,530 F.3d at 134.See also Scholes,56 F.3d at 761 (stating that judges

are reluctant to rewrite statutes, "especially when it is a state statue and federal

judges").

Likewise, in rejecting the SEC's argument that the district court's equitable

powers could allow it to proceed against Sun Capital without standing, the district

court inFounding Partnersreached the same conclusion: "None of the cases ...

hold that the inherent power of a court in equity creates jurisdiction." Founding

Partners, 2009 WL 1606491, at *4. The court added that "jurisdiction is required

first before the Court may invoke its inherent power." Id.

It is not enough that the Receiver wants to bring property into the

receivership estate. As with any plaintiff in any action, the case must be dismissed

unless the Receiver can establish that he has standing. And the district court's

equitable power cannot change that constitutional mandate. Here, because the

Receiver has not and cannot show that he has standing to pursue any claims against

Mr. Lawson , the action should be dismissed.

III. This Court Should Reject The Receiver's Proposed Rule

No court has authorized a receiver to disgorge contributions that innocent

investors made but got back from a Ponzi scheme. That is because the Receiver's

proposed rule would further punish innocent investors who were victims of the

fraud, require federal district courts to substitute a receiver's judgment for the
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judgment of state legislatures that have addressed the issue through fraudulent

transfer statutes, and constitute horrible public policy.Unsurprisingly, the biggest

winner under the Receiver's proposed regime would be receivers and their

advisors.

The Receiver proposes a rule under which a receiver should pursue innocent

investors who got any money back from a Ponzi Scheme, disgorge that money into

the receivership estate and then distribute the money pro rata to investors.No

court has adopted that proposed rule.On the contrary, numerous cases, many of

them cited by the Receiver, demonstrate that innocent investors who recovered

some or all of their contributions to a Ponzi scheme before a receiver was

appointed were allowed to retain that money.E.g., SEC v. Forex Asset

Management LLC,242 F.3d 325, 328 (5th Cir. 2001);Donnell, 533 F.3d at 772;

Scholes,56 F.3d at 757-758. Only where investors recovered money in excess of

their contributions were they required to pay the profits to the receivership estate.

E.g., Donell, 533 F.3d at 776; Scholes,56 F.3d at 757-758.Moreover, such

claims are typically adjudicated pursuant to the state statutory regime governing

fraudulent transfers.E.g., Warfield v. Bryon,436 F.3d 551 (5th Cir. 2006);Donell,

533 F.3d at776; Scholes,56 F.3d at 753.

26



A. Pro Rata Distribution Is Neither A Means Nor A Reason To Bring
Assets Into A Receivership Estate

Perhaps recognizing the terminal weakness of his action, the Receiver

attempts to recast the dispute as an argument about pro rata distribution. It is not.

No one is questioning whether pro rata distribution is an appropriate means of

distributing the estate's assets.The law is clear that while a district court is not

required to approve a plan of pro rata distribution, it certainly has discretion to do

so; and many courts have concluded that in the context of a Ponzi scheme pro rata

distribution is particularly appropriate.See SEC v. Forex Asset Management LLC,

242 F.3d 325, 328 (5th Cir. 2001);SEC v. Credit Bancorp, Ltd.,290 F.3d 80, 89

(2d Cir. 2002). However, pro rata distributionis not a mechanism or reason to

bring assets into the receivership estate.

In fact, this Court's decision inSEC v. Forexundermines the Receiver's

argument. In Forex, this Court affirmed the district court's order approving a

receiver's plan to distribute the assets in the estate pro rata to the injured investors.

242 F.3d at 327. This Court did not authorize the receiver inForex to try to

disgorge money that innocent investors had already recovered pre-receivership.

Indeed, inForex, this Court observed that 45 of the 87 investors had previously

had their investments returned to them.Id. at 328 n.3. Even the investor who

objected to the pro rata distribution plan recovered and was allowed to keep

$22,000 of his investment, which had been returned to him before the receiver had

been appointed.Id. at 328 n.4. This Court said nothing to suggest that the receiver

should have sued the investor for the $22,000 or the other 45 people who got all
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their principal back. As a result, rather than support the Receiver's argument, this

Court's decision inForexundermines it.4

The Receiver argues that there should not be a distinction between money

paid to investors before the SEC acted and stopped the Ponzi scheme and money

that was in the estate at the time the SEC acted. The difference is as important as it

is obvious. Whereas the money that was in the estate at the time the receiver was

appointed belongs to the estate, the money received by an innocent investor pre-

receivership does not belong to the estate.That money belongs to the investor.

Essentially, the Receiver wants to rescind the transactions in which Stanford

International Bank returned the money. But as a receiver for the entities involved

in the fraud, he has no power to do so.

In addition, although the Receiver relies heavily onSEC v. George,that case

does not support his argument. In fact,Georgeis of little or no persuasive value.

In George,the Sixth Circuit ordered that three investors in a Ponzi scheme turn-

over their original investment and the "return" on that investment to the SEC. That

case is distinguishable because the SEC-and not a receiver-sought disgorgement

of the money. While a receiver acts for specific parties, usually wrongdoers, the

SEC acts for the public good. Furthermore, the SEC went after the three investors

4 The weakness of the Receiver's argument is further illustrated by his reliance on the
Third Circuit's unpublished,per curiamdecision inSEC v. The Infanty Group Co.,226 Fed.
Appx. 217 (3d Cir. 2007). In that case, an investor put his money into the Ponzi scheme shortly
before the SEC publicly revealed it as a Ponzi scheme and froze its assets. The Ponzi scheme
had deposited the investor's cashier check two days before the SEC acted. Appearingpro se,the
investor argued that because his bank had a three day waiting period before the funds were
released, the Ponzi scheme never had access to his funds and the money should be returned to
him. The district court disagreed. It concluded that these funds were part of the receivership
estate and ordered all the receivership estate's assets distributed pro rata. In affirming the district
court's decision, the Third Circuit did nothing more than agree that money in the receivership
estate can be distributed pro rata.Id. at 218.
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in Georgebecause it concluded that they were not "innocent."SeeTranscript of

Proceedings, USCA5 28-30. Indeed, before the district court here, the SEC made

clear that its policy is not to disgorge money from innocent investors, but only seek

the return of any profit the innocent investor may have received from the Ponzi

scheme.

Moreover, the absence of analysis (along with the fact that the three

investors appearedpro se) renders the Sixth Circuit's opinion of little, if any,

persuasive value.The Sixth Circuit's discussion of pro rata distribution indicates

that like the Receiver here, the Sixth Circuit overlooked the fact that pro rata

distribution is a means of distributing assets that belong to an estate, not a

mechanism or reason to include certain assets within an estate. In fact, in its

cursory discussion of this issue, the Sixth Circuit citedForex, which, as discussed

above, does not suggest that a receiver can recover an innocent investor's principal

contribution.

Accordingly, the Receiver's lengthy discussion of pro rata distribution is a

distraction and has no bearing on whether the receiver can disgorge the innocent

investor's money.

B. Because The Texas Legislature Has Specifically Addressed This Issue
Via Statute, The District Court Should Not Exercise Its Equitable
Powers To Reach A Different Result

Principles of federalism also require this Court to reject the Receiver's

proposed rule because it contradicts the rule and policies enacted by the Texas

legislature in the Texas Fraudulent Transfer Act.Tex. Bus. & Com. Code Ann.

§24.005 (2009). Under that statute, the Texas legislature chose to permit suits

against innocent investors in a Ponzi Scheme for the profits recovered by those
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investors. See id.at §24.001 et. seq. (2009). The statute limits how far back such

suits can reach by including a four year statute of repose.Id. at §24.010(a)(1)

(2009). The policy decision made by the Texas legislature in allowing some

claims but not others is reasonable.And the legislature, not a court, is the

government entity best suited to make those kinds of determinations.See Scholes,

56 F.3d at 761 (observing that the legislature is the appropriate body to make

policy determinations). The Texas legislature could have adopted a scheme like

that urged by the Receiver now.But it did not do so. And there is nothing

inequitable or improper about letting innocent investors keep the money that they

recovered-which was stolen from them in the first place.

At oral argument, the Receiver admitted that he was aware of Texas'

remedial scheme, but elected not to proceed under it. (USCA5 49.) Instead,

appealing to the district court's equitable powers, in effect, the Receiver argued

that the district court should disregard the Texas legislature's considered approach

and substitute in its place the Receiver's opinion as to what the law should be. The

district court correctly rejected the invitation because "federal law does not give a

receiver, or a district court, the authority to re-write or ignore state law." 5

Eberhard,530 F.3d at 134.See also Scholes,56 F.3d at 761 (stating that judges

are reluctant to rewrite statutes, "especially when it is a state statue and federal

5 Although the district court erred in concluding that the Receiver could pursue investors
who profited from their investment in the Stanford CDs, that error sounds in procedure and
nomenclature. It appears that the district court recognized and sought to be consistent with the
Texas statute, which permits suits in certain circumstances to recover the "profits" of innocent
investors. The district court erred by not explicitly stating that such suits must be brought
directly against such defendants pursuant to the statute and only for the "profits."As worded,
the district court's order would permit the receiver to proceed against innocent investors as
"relief defendants" and that it could do so for "interest."To the extent the district court
concluded that the Receiver could sue investors who suffered a net loss, but received "interest"
on a particular Stanford CD, the decision was in error.
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judges"). While "remedial powers of an equity court must be adequate to the task,

... they are not unlimited."Whitcomb,403 U.S. at 161.

Accordingly, pursuant to principles of federalism, this Court should reject

the Receiver's invitation to create a common law rule of receivership that would

displace the bright line rule regarding fraudulent transfers provided via state

statutory law.

C. The Receiver's Proposed Rule Would Be Bad Policy

Other than the Receiver, no one supports his proposed rule.The Texas

legislature did not enact it. The SEC and court-appointed examiner oppose it. And

no court has adopted it. There is a very good reason why-it is bad policy. If

adopted, the Receiver's proposed rule would undermine state law, thereby

disrupting settled expectations for anad hocrule to be carried out at the discretion

of one person. It would further punish innocent victims of Ponzi schemes who

happened to get back some of their money, deny investors any repose, and deplete

the resources of the estate from which the investors could recover. The proposed

rule could also lead to more suits against receivers, further depleting the estate's

assets. And, finally, the Receiver's proposed rule would injure the judiciary by

undermining public confidence in the judicial system, and further burdening the

limited resources of the courts with ancillary suits.The only true winners under

the Receiver's proposed rule would be receivers, their counsel, and their

accountants.

1. TheReceiver's Proposed Rule Would UndermineState Law And
Disrupt Settled Expectations.

As discussed above, the Receiver's rule would essentially replace Texas'

carefully crafted statutory regime with the Receiver's opinion about what is

31



equitable in a particular circumstance. In addition to the federalism issue, that

proposed rule would undermine settled expectations by replacing the bright line

statutory rule with the discretion of one person, the Receiver.Whatever lines were

drawn by a particular receiver would vary depending upon the individual receiver

and the circumstances of that case. The Receiver's actions to date illustrate the

potential perils of replacing a bright line rule with discretion invested in a single

individual. With no explanation for the discrepancy, the Receiver has treated

different classes of investors differently.Here, he attacks investors like Mr.

Lawson who happened to have accounts with Pershing, and has frozen their

money. But he has already allowed investors who had less than $250,000 in their

accounts to take that money and walk away. Likewise, he has not even attempted

(and almost certainly will not be able to) locate and sue every investor who

received any proceeds from purchasing the Stanford CDs.Therefore, the

Receiver's decisions to date provide an excellent example of why creating a

federal common law that contradicts state law and upsets settled expectations in

the area of investments would be bad policy.

2. The Bright line Rule Adopted By Texas Protects Investors And
Reduces Transaction Costs

Whereas the Receiver's rule would allow receivers to reach back indefinitely

in pursuit of money innocent investors received from the Ponzi scheme, under the

Texas statutory scheme, innocent investors (even those who derived a profit)

cannot be sued after four years. In cases with a long-running fraud like this one, a

receiver could go back ten years or more to sue innocent victims. And, although

the Receiver has not yet broached the subject, one expects that he will demand pre-

judgment interest from the innocent victims as well, further injuring them.The
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four year statute of repose protects investors from being victimized again years

later. It also protects investors from having to disrupt their lives to find money that

presumably has been spent on other things or saved for an express purpose, like

retirement.

Furthermore, the bright line rule reduces transaction costs in several ways.

First, it conserves the limited resources of the estate by reducing the scope of the

investigation to be conducted by the receiver. Under the Receiver's proposed rule,

every receiver could sue any investor who ever recovered any money from an

alleged Ponzi scheme at any time.Under the existing statutory scheme, the

receiver need only look into instances where innocent investors profited from their

investment during the last four years or circumstances in which the investor was

not innocent.

Moreover, the statutory scheme reduces the risk that an innocent investor

will be forced to engage in other transactions (such as selling stocks or property) to

pay money to the receivership estate.While that possibility still exists for those

who profited from their investment within the last four years, the impact is much

more limited than it would be if a receiver could reach back indefinitely.

Furthermore, this is precisely the type of weighing and balancing of interests for

which the legislature is well-suited.

3. TheBright Line Rule Also Protects Receivers

Although the Receiver's proposed rule would undoubtedly result in more

work, and hence, more fees for the Receiver and his advisors, it also would create

more risk. If the Receiver is placed in the position of being required to decide

which innocent investors get sued and which do not, he opens himself to lawsuits
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from disappointed investors who may contend that he acted arbitrarily.For

example, here it appears that the receiver has released the accounts of any investor

who received less than $250,000 and allowed them to take that money. That is

precisely the type of arbitrary decision that will result in increased litigation should

the Court adopt the Receiver's proposed rule.Obviously, those types of suits

would further increase transaction costs and deplete an estate's limited resources.

4. The Receiver's Proposed Rule Would Undermine Confidence In
The Judicial System And Increase The Burden On Judicial
Resources

Finally, if adopted, the Receiver's proposed rule would undermine public

confidence in the judicial system and result in more cases taking up the limited

time and resources of the judiciary. The Receiver's proposed rule would allow a

receiver acting on behalf of a Ponzi scheme's estate to reach back into the pockets

of innocent victims of the fraud and through summary proceedings disgorge money

that those victims thought they had gotten back. That rule would do violence to

due process and undermine the public's confidence in the judicial system.

In addition to this intangible cost, the Receiver's proposed rule would also

inflict tangible, increased costs on the judicial system.Along with the near

limitless expansion of the receiver's power would come an increase in litigation

brought both by and against the receiver. That ancillary litigation would further

burden the limited resources of the judiciary.Large scale frauds like the one at

issue already put tremendous strain on the limited resources of our courts. There is

no reason to exacerbate the problem by creating a federal common law rule that

would broadly result in an increase in ancillary litigation.
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In short , the Receiver's proposed rule is contrary to law and has been widely

rejected. Texas has already put in place a means of resolving these issues and that

scheme should be upheld, not supplanted by a new federal common law rule, let

alone a bad one.

IV. MR . LAWSON 'S IRA ACCOUNTS SHOULD NOT BE FROZEN

An overwhelming majority of states have enacted laws protecting

individualized retirement accounts from being attached, frozen or otherwise seized.

See, e.g., Dunn v. Doskocz, 590 So. 2d 521 (Fla. Dist. Ct. App. 1991) (interpreting

Florida ' s statute, and stating that it was the legislature' s intent in protecting IRAs

to promote the "financial independence of IRA and pension plan beneficiaries in

their retirement years --in turn reducing the incidence and amount of requests for

public financial assistance"). Texas has joined these states in adopting legislation

to exempt IRA accounts from attachment or seizure. Tex. Prop. Code § 42.0021

(2009); See, e.g., In re Lawson,120 B.R. 843 (Bankr. N.D. Tex. 1989) ("the

exemption statute allows debtors to exempt various retirement accounts from

creditors " and was"passed by the Texas legislature as a result of `an erosion of the

protection traditionally provided for retirement benefits "'). Therefore, in

accordance with Texas law, the Court should lift the freeze on Mr. Lawson's IRA

account.

CONCLUSION

For the foregoing reasons, this Court should hold that Mr. Lawson is not an

appropriate relief defendant , dismiss the Receiver's action against Mr. Lawson for
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lack of subject matter jurisdiction, and order the asset freeze be lifted as to Mr.

Lawson's accounts.
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JOEL HENRY ORY

DORRIS AND LULA BURCHETT TRUST AND DORRIS
BURCHETT AND LULA BURCHETT
BARBARA MILLER OSTROW
HENRY A. MENTZ III
JAMES H. STEGALL

JAMES H. STEGALL AND CAROL H. STEGALL
EUGENE D. GAUTHREAUX
SUE CHRIS GAUTHREAUX

PHYLLIS ETCHEISON TRUST AND PHYLLIS ETCHIESON
PATRICIA A. THOMAS
KAVBEL CORP LIMITED

RA AND FARALL D. CANNING TRUST A AND RA CANNING
AND FARALL D. CANNING
RA AND FARALL D. CANNING TRUST C AND RA CANNING
AND FARALL D. CANNING
MICHAEL A TEAGUE
JONATHAN IVESTER
BONNIE CAPSUTO AND ALLEN CAPSUTO
AYG INVESTMENT, LTD.
CARL M. WEBB III
DICK COPELAND REV TRUST AND DICK COPELAND
DICK COPELAND TRUST AND DICK COPELAND
EFRAIN DOS SANTOS MARQUEZ
PHILIP M. PELTZ
STEVEN RIGER AND LINDA RIGER
YOLANDA A. VALDES
YOLANDA A. VALDES REVOCABLE TRUST AND YOLANDA A.
VALDES
DAVID TOPP AND DORA TOPP
SHANNON S. BUNDICK
BENNIE M. O'REAR
BENNIE M. O'REAR AND CLAUDIA P. O'REAR
CHARLES B. THOMSEN AND LOTS ANN THOMSEN
D. LEE SEAGER
LINDA R. SEAGER
JESUS GALARZA MARTIN AND MARIA ESPERANZA
MARTELO DE GALARZA
RENEE LEVINE
DAVID M. BLAKE AND DIANE M. BLAKE
THOMAS W. SCHERER AND VIRGINIA A. SCHERER CRUT,
THOMAS W. SCHERER AND VIRGINIA A, SCHERER

VIRGINIA A. SCHERER
DENNIS L. KIRBY
HOWARD BISSELL III
EARL L. CROSBY
CATHERINE M. BRENNAN
WILLIAM RONALD VAN DELL AND LORI G. VAN DELL
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EUGENE L. CROXTON JR.
LEJEUNE T. MILLS AND GILBERT C. MILLS
KENNETH R. BIRD AND TERESA MICHELLE LAMKE



DR. RICHARD RATHBONE PR
GRACE CHEN LEBLANC
GORDON C. GILL
RAY A. BALLANTYNE

RAY A. BALLANTYNE AND KAREN BALLANTYNE
VAHLE, INC.
BRIAN U. LONCAR AND SUE A. LONCAR
MABEL PINO
SUNNER TRADING LIMITED

ALBERTO LOPEZ ESPINOSA AND ANA LUISA DE LA ROSA DE
LOPEZ
SHARON J. WITMER AND WALTER BRUCE STONE
WALTER BRUCE STONE
RISIA TOPP WINE
BURNELL WILLIAMS
ERIKA TERESA HERRO
TIMOTHY R. AND SANDRA E. MOORE FAMILY L. P AND
TIMOTHY R. MOORE AND SANDRA E. MOORE
GERARD A. DOWD
MELVIN WIDES REVOCABLE TRUST AND MELVIN WIDES

EISEMANN DEFINED BENEFIT PLAN
EISEMANN LIMITED
MICHAEL L. EISEMANN AND LINDA G. EISEMANN
BETTE JO HEASLIP
TERRY N. TULLIS
HUTCH INVESTMENTS LLC
CINDY DOLESHEK
HANNAH K. PECK
PECK FAMILY TRUST AND PECK FAMILY
GARY W. MCKILLIPS AND ANNE H. MCKILLIPS
FRANK MASSAD AND JO ANN MASSAD
LYDA D. TYMIAK
LYDA D. TYMIAK FAMILY TRUST AND LYDA D. TYMIAK

SAMUEL R. MOORE AND MARTHA W. MOORE
RONALD R. MARSTON
RONALD R. MARSTON AND SUSAN D. MARSTON
JOHN BUSCEME AND VIRGINIA B. BUSCEME
JOHN C. BUSCEME
MARK STEPHENS AND JO LYNN STEPHENS
DIVO MILAN HADDAD
INFINITUM TRUST AND DIVO MILAN HADDAD
MARIA DE LOURDES MARTINEZ DE SIDNEY AND MARIE
ROCHELLE SIDNEY MARTINEZ
MARIE ROCHELLE SIDNEY MARTINEZ
MARIE ROCHELLE SIDNEY MARTINEZ AND DIVO MILAN
HADDAD
ALFREDO PARRA DAVILA
STEVEN SILVERMAN TRUST AND STEVEN SILVERMAN
BARRY L. RUPERT AND CAROL S. RUPERT
LOUISE A. HARDIN LIVING TRUST AND LOUISE A HARDIN



ANGELO A. PATERNOSTRO AND MARY ANN PATERNOSTRO

THERESA M. JAMAIL

SCOTT L. CLARK REV TRUST AND SCOTT L. CLARK
ROBERT APPELMAN
ABM REVOCABLE TRUST AND ALVARO BUENDIA
ALVARO BUENDIA
CLAUDIA GALLAGHER AND CLAUDE MAYALL AND ANNE
MAYALL
RAMON MALCA
BRUCE E. MCLEOD
AMARA TRUST
DOCTORS DIAGNOSTICS IMAGING
ERIC A. ORZECK
DEWAYNE WASHINGTON REV TRUST AND DEWAYNE
WASHINGTON
NANCIANN EAMES
RICHARD D. EAMES
RICHARD DENNIS EAMES AND NACIANN EAMES
JANE M. PRIDGEN AND ROBERT GRAY MATLOCK
JASON SCOTT GRAHAM
ROBERT E. GRAHAM
GROVEMILL HOLDINGS LIMITED
EDWARD F. BLIZZARD AND CYNTHIA H. BLIZZARD
FRANCIS NEZIANYA
WILLIAM S. FLORES JR. AND MARY G. FLORES
ELECTRI INTERNATIONAL
RICHARD AND DARLENE MCBRIDE
HMS AND B, LTD
DARIO FALLAS AND PAOLA FALLAS
HECTOR JOSE PEREZ MORA AND RAFAEL JESUS PEREZ
PERDOMO
HECTOR PEREZ MORA
RONALD B. YOKUBAITIS AND CAROLYN M. YOKUBAITIS

EMMA LEE LEFEBVRE
LARRY N. SMITH
MURPHY BUELL
STEPHEN M. BINGHAM
ROSA MARIBEL OYERVIDES
CHARLES L. WHITE
MELVIN MICHEL MARGULES BENHAMOU
MELVIN MICHEL MARGULES BENHAMOU AND ESTELLE
ESTHER BENHAMOU
EDWARD C. DWECK
ALLEN SCHWARTZ
THE ANTHONY JOSEPH ANTINORI TRUST AND ANTHONY
JOSEPH ANTINORI AND STEVEN JAMES ANTINORI

THE STEVEN JAMES ANTINORI TRUST AND STEVEN JAMES
ANTINORI
MARIA GUADALUPE MENDOZA AND GUILLERMO
HOLMQUIST



MARIA GUADALUPE MENDOZA ROMERO
MARIA SOCORRO CELIA ROMERO DE MENDOZA AND MARIA
GUADALUPE MENDOZA
ADRIANA RAMOS
EDUARDO SERRANO BERRY
HECTOR TROCATT AND ADRIANA RAMOS
JOSE ANTONIO VIGORENA
JOSE ANTONIO VIGORENA AND ADRIANA RAMOS
JAMIE COHEN BENREY AND SUSANA PEREZ DE COHEN
GENE CAUSEY
KENNETH W.DOUGHERTY
TERESA MEMUN DE ALFIE
FRANKLIN HOWARD STANSEL
VINETA P. STANSEL AND HOWARD STANSEL
WESTERN INTERNATIONAL ADVISOR CORP, LTD.
WESTERN INTERNATIONAL ADVISOR CORP, LTD. S.A.
WESTERN INTERNATIONAL FINANCIAL CORP, LTD.
WESTERN INTERNATIONAL FINANCIAL CORP, LTD, S.A.

ABRAHAM DIAMANT
LUIS MIGUEL HERNAIZ VIGIL
ROSA M. HERNAIZ
HERMAN A. STONE
PACESETTER ADJUSTMENT COMPANY
MARIA TERESA SAN SEBASTIAN DE VALLE AND JOSE MARIJ
VALLE ESCAMEZ
DAVID A. RUBIN
DAVID A. RUBIN AND DAWN L. RUBIN
JULIO C. RUIZ AND NELLYFER FERRER
MELVIN S. TAUB AND CAROL TAUB
KEVIN A. MCKENZIE AND DENISE T. MCKENZIE
DON G. LANDERS

LCOLM SPILLERS
CYNTHIA R. MORIARTY
MARY JANE BAXTER AND WILLIAM A. BAXTER
ANTHONY G. PARKER
RODRIGO RIVERA ALCAYAGA
TOCHAS TRUST
TOCHAS TRUST AND RODRIGO ALCAYAGA
SALT POND ASSOCIATES
SETTLER'S HILL L. P. AND MARY HOLMES
THE AMH TRUST AND MARY L. HOLMES
THE JLH TRUST
THE JLH TRUST AND THE JNH TRUST
THE JNH TRUST
THE KEH TRUST
THE MAH TRUST
THE TCH TRUST
THOMAS R. HOLMES AND MARY L. HOLMES
WATKINS FAMILY LTD. PARTNERSHIP
SINGAPORE PUNTAMITA PTE., LTD.
JAMES E. BROWN SR.



CARLOS LANDEROS GALLEGOS AND MARIA DE JESUS
LANDEROSGALLEGOS
DENNIS CHILDRESS
THOMAS W. SLAUGHTER
CHARLES E. SMITH
BREWER & PRITCHARD, PC
THOMAS PRITCHARD
HARDEE M. BRIAN AND BETTY JO BRIAN
YOUNG FAMILY CEMETARY TRUST
ANDREW BYRON WINKLE
ANDREW BYRON WINKLE AND ROCIO DEL CARMEN
WINKLE
ALBERTO JAVIER BOTELLO REED
SILVIA GUADALUPE TAMEZ DE BOTELLO
JOSE ANTONIO MONROY CARRILLO
ADRIANA ZARAGOZA DELGADO
NICHOLAS J. LANZA JR.
NICHOLAS J. LANZA JR. AND BRENDA C. LANZA
ARCHIE SMITH
RICHARD S. FEUCHT
RICHARD S. FEUCHT AND JOAN A. FEUCHT
ELSIE M. PEREZ

ANGEL SALVADOR SCOTTI MATA AND TERESA BAVIELLO
DE SCOTTI
MARIANO JOSE SCOTTI MATA
MARIANO JOSE SCOTTI MATA AND MARIANO JOSE SCOTTI

ROBERT B. CRAWFORD JR. AND JODIE F. CRAWFORD
DONNA M. VINES
DEBRA S. GIBBS
DOROTHY M. SELIB TRUST AND DOROTHY M. SELIB
MARTHA J. CRUMPLER JOHNSON
BENTON B. JOHNSON TEST TR II AND BENTON B. JOHNSON

JOHN F. LYNCH
ANTONIO G. PENDAS
MATTHEW DELLA POLLA AND NURIA PENDAS
KENNETH G. WILKEWITZ
DANIEL JOSEPH DAIGLE AND JILDA ANN DAIGLE
JILDA A. DAIGLE
JOSEPH W. STRENGTH
PHILLIP E. LANKFORD JR.
JOHN E. WILSON
CLAUDE M. NEEDHAM
ROBERTSOULE
SANDRA F. HARRELL
JOSEPH A. CHUSTZ
LARRY W. PERKINS
LAURA JEANETTE N. LEE
JUANITA QUINEALTY

CHARLES R. SANCHEZ AND MAMIE C. SANCHEZ
CHARLES R. SANCHEZ SR.



MAMIE C. SANCHEZ
CHERYL B. WATTS
THURSTON WATTS JR.
THURSTON WATTS JR. AND CHERYL B. WATTS
TARRAL E. DAIGLE
CAMILLE C. WOOD
RICHARD A. DEVALL
RICHARD DEVALL AND SUE M. DEVALL
SUE M. DEVALL
MONTY M. PERKINS
CHARLIE L. MASSEY

WILLIAM E. ENSMINGER
ARISTIDE TRELOAR
ARTHUR J.ORDOYNE
MICHAEL J. DRAGO
JIMMY QUEBEDEAUX
JUDITH P. SIMMONS
AUDREY LETARD
JUDY A. VARNADO AND PATRICIA A. ALLISON AND AUDREY
A. LETARD
PATRICIA A. ALLISON
GWENDOLYN E. FABRE
AARON FOLSE
TERRY FOLSE
CLYDE ANDERSON
JOHN 0. LETARD
HERMAN J. MILLIGAN JR.
RONALD W. VALENTINE
KERRY R. KLING
CHARLES A. JAMES
EMOLYN L. WATTS
LYNN G. GILDERSLEEVE
ROBERT GILDERSLEEVE JR. TRUST AND ROBERT
GILDERSLEEVE JR.
ROBERT V. GILDERSLEEVE JR.
WILLA MAE GILDERSLEEVE
WILLA MAE GILDERSLEEVE AND LYNN G. GILDERSLEEVE

CHRIS SWINDELL
OLIVIA S. WARNOCK
KATHLEEN F. MELILLI
JOHN E. TAYLOR
ARTHUR R. WAXLEY JR.
ROBERT YOUNG JR.
DOROTHEA M, YOUNG
GLENDA D. THOMAS
DOT G. MELDER
JACK W. MELDER
JACK W. MELDER AND DOT G. MELDER
JOHN D. COOPER
DARRELL D. COURVILLE
DENNIS LANTRIP



TROY L. LILLIE JR.
ROBERT L. BUSH

JONATHAN LARKIN STOCK TRUST AND JONATHAN LARKIN

DOROTHY T. DUNCAN
JOHN R. HOLGUIN
JOHN G, COHRON
JOHN GLEN COHRON
BARBARA ANTHONY
MICHAEL R. HOLCOMB
EDGAR THERON OVERLAND
JOHNNIE A. GRIFFITH
GARY WOOD

AZALEA REST CEMETARY INC. IRREV TRUST, AZALEA REST
CEMETARY INC., AND GEORGE B. ANNISON, IN HIS
CAPACITY AS TRUSTEE OF AZALEA REST CEMETARY INC.
IRREV TRUST
GEORGE BUR ANNISON AND DIANE B. ANNISON
REUEL L. ANDERSON
REUEL L. ANDERSON JR.
JAMIE/NICKY CARR INS. TRUST AND JAMIE CARR AND
NICKY CARR
BARBARA RATHBONE AGENCY
BARBARA V.RATHBONE
BARBARA V. RATHBONE CRT AND BARBARA V. RATHBONE

AUBREY O'NEAL CLEMENT
BLUFF CREEK REDI-MIX, INC.
FLEN ROCK COMPANY, LLC.
FLENIKEN SAND & GRAVEL, INC.
LYMAN L. FLENIKEN JR.
CALVIN DARDEN
GENESIS TODAY, INC.
MARY MENDOZA DE CAPRILES
TULIO M. CAPRILES
GATITA BLANCA
LAURA ROZANES LOMBROZO AND MOISES BOGOMOLNY
HOP
LUKAS CORP.
BELRON INVESTMENTS LIMITED
RICHARD A. ARKIN AND KAREN J. ARKIN
ROSS D. BRUCE AND MARSHA C. BRUCE
PEGGY PAYNE MORAGNE
DAVID BRUCE EZARIK
DONALD P. GRIFFITH
LITHOTRIPSY, LTD.

THE D.P. GRIFFITH FAMILY LIMITED PARTNERSHIP AND D.P.
GRIFFITH
THE K & K GRIFFITH, L.P.
NEN FAMILY TRUST
CORPORATE HEALTHCARE MANAGEMENT DEF BEN PL AND
CORPORATE HEALTHCARE MANAGEMENT
PINOT HOLDINGS LIMITED



JULIO SERGIO BUENO Y CADENA AND MARIA ELENA
RAMIREZ DE BUENO
MICHAEL A. SPEEG
JOHN G. DENISON AND KATHY R. DENISON
DAVID S. CARROLL JR. AND DELAINE D. CARROLL
GAIL G. MARQUETTE
NUMA L. MARQUETTE
PATRICIA W. HIRSCH
JEFFREY J. CAMPBELL
PLATEAU TELECOMMUNICATIONS
ROBERT C. WILLIAMS
JORGE SOLORZANO Y MOSQUEDA
ROBERT G. FESSLER 2001 INVESTMENTS TRUST AND
ROBERT G. FESSLER
MICHAEL J, TIMMONS
BYRON A. RATLIFF
SIDNEY HOLMES
SIDNEY HOLMES AND VICKI E. HOLMES
JEFF P. PURPERA JR.
STEVEN J. BRADING AND SHARON K. BRADING
BORDEAUX INVESTMENTS I C.V.
BORDEAUX INVESTMENTS III C.V.
BORDEAUX INVESTMENTS IX C.V.
BORDEAUX INVESTMENTS X C.V.
PROVENCE MANAGEMENT STICHTING I AND BORDEAUX
INVESTMENTS I C.V.
PROVENCE MANAGEMENT STICHTING III AND BORDEAUX
INVESTMENTS III C.V.
PROVENCE MANAGEMENT STICHTING IX AND BORDEAUX
INVESTMENTS IX C.V.
PROVENCE MANAGEMENT STICHTING X AND BORDEAUX
INVESTMENTS X C.V.
RONALD E. WELLS
RONALD E. WELLS SR. AND LUTHER D WELLS
JAMES STANLEY HARRIS
CECILIA VAISMAN VDA. DE CZUKERBERG
SANFORD STEINBERG
MICHAEL E. STAID
GERALD S.PASTERNAK
BBRATSS PRODUCTIONS, INC.
TIMOTHY RUSSELL RICKETTS AND ROSE S. RICKETTS
GEORGANN MIRE
JAMES S. COURIER
TAHSIN YILMAZ KALKA VAN
MONROE J. RATHBONE
MONROE J. RATHBONE IV
GNOE C.V.
WILLIAM C. DAWSON
DANIEL CHERNITZKY LASKY AND MERY MOTOLA COHEN
DE CHERNITZKY
R AND T CHERNY SISTERS INC.



SAMUEL CHERNITZKY LIFSHITZ AND TERESA LASKY DE
CHERNITZKY AND ESTEBAN CHERNITZKY LASKY AND
DANIEL CHERNITZKY
JAMES R. LAWSON
ANTHONY J. VENTRELLA
RONALD W. PARKER

JOSEPH R. THIBODEAUX AND SUSAN E. THIBODEAUX
THOMAS DE FRANCO JR. REVOCABLE TRUST AND THOMAS
DE FRANCO JR.
RUBEN J, CRUZ
STEPHEN J. BURNHAM
JAMES D. SIMMONS
PATRICK JOSEPH BOYLE AND LAURA MARGARET BOYLE

CHERAY ZAUDERER HODGES
LUTHER HARTWELL HODGES
LUTHER HARTWELL HODGES AND CHERAY ZAUDERER
HODGES
MICHAEL A. HILLMAN AND DARLENE M. HILLMAN
DELCO FINANCE, INC.
DELCO FINANCE, INC. AND RIGOBERTO INIGUEZ
ANTONIO SANCHEZ RAMOS
GOLD WING PARTNERS
ERIC TUCKER
ERIC TUCKER AND JENNIFER TUCKER
CURTIS COLLINS
ROBERT S. GREER AND ALICE D. GREER
JEAN G. MANCUSO AND LYDIA 0. LEMOINE
WILLIAM A. MANCUSO AND JEAN G. MANCUSO
DR. CAROLYN VILLARRUBIA
THE DAVIS REVOCABLE TRUST
JAMES W. BORING JR.
DAVID P. JOHNSON
ANASTACIO MOGOLLON TRUST AND ANASTACIO
MOGOLLON
YAIR SHAMIR AND ELLA SHAMIR
ROBERT JUAN DARTEZ,LLC
ROBERT L. HOLLIER
MICHAEL WHEATLEY AND BETTY WHEATLEY
LUISA DE LICHI AND JAIME LICHI COHEN AND REBECA
LICHI COHEN AND JACOBO LICHI COHEN AND SARA LICHI
COHEN
MATEO LICHI S. AND LUISA DE LICHI AND JAIME LICHI
COHEN AND REBECA LICHT COHEN AND JACOBO LICHI
COHEN AND SARA LICHI COHEN
MATEO LICHI S. AND LUISA DE LICHI AND JAIME LICHI
COHEN AND REBECA LICHI COHEN AND JACOBO LICHI
COHEN AND SARA LICHI COHEN AND EDITH BOGUSKY
BEAUJON
ARACELI DOMINGUEZ DE VALERO TRUST AND ARACELI
DOMINGUEZ DE VALERO AND RAFAEL DOMINGUEZ JR.



MARIA TERESA DOMINGUEZ TRUST AND RAFAEL
DOMINGUEZ AND MARIA T. DOMINGUEZ AND MARIA
TERESA DOMINGUEZ NICOLAS
RICARDO GONZALEZ CABRERA
RICARDO GONZALEZ CABRERA AND ALEJANDRA HILDA
GONZALEZ GARCIA
RICARDO GONZALEZ CABRERA AND ALFONSO GONZALEZZ
GARCIA
RICARDO GONZALEZ CABRERA AND IGNACIO RICARDO
GONZALEZ GARCIA
RICARDO GONZALEZ CABRERA AND IGNACIO RICARDO
GONZALEZ GARCIA AND ALFONSO GONZALEZ GARCIA AND
RODOLFO GONZALEZ GARCIA

RICARDO GONZALEZ CABRERA AND RODOLFO GONZALEZ
GARCIA
MARTHA H. BAKER
RICHARD 0. HUNTON
ARTHUR TORNO
MARY E. GERRY
MARTHA J. WITMER
DENNIS JAMES MIGL
MISSISSIPPI POLYMERS, INC.
FELIPE GONZALEZ
BILLIE RUTH MCMORRIS
RONALD B. MCMORRIS
RONALD MCMORRIS AND VIRGINIA MCMORRIS
VIRGINIA H. MCMORRIS
NADI HOLDINGS, LTD.
ROMANO INTERNATIONAL, LTD.
J. MICHAEL GAITHER
KATHY WEISS REVOCABLE TRUST AND KATHY WEISS
RANDALL E. YOUNGS
GENEVASUEPALMER
ROBERT E. PALMER
J. RUSSELL MOTHERSHED
CHARLES E. BAKER
NORA E. GAY AND RICHARD E. GAY
WILLIAM C. PROVM
ROLAND SAM TORN
MYRNA PLATKIN
THE SECOND AMENDED AND RESTATED ROBERT A.
HOUSTON REVOCABLE TRUST AND ROBERT A. HOUSTON

JAIME SOLANO SOTO
ANGEL DELIO NIEUW
ANGEL DELIO NIEUW AND MARIA P. C. NIEUW-CAEL
MURFIELD INVESTMENTS INC.
YOLANDA LORIE
CHARLES L. FELNER
PHILLIP E. MARRETT
EDITH IRMA WATTS
PETER MANSUR



MARY F. MILLS
MICHAEL C. MOSLEY
MAPLE LEAF CAPITAL, LLC
GRACE PEREZ
KIRKWELL C.V.
DAVID HINOJOSA AND LAURA ANDONEGUI GONZALEZ

FETZER OVERSEAS LIMITED AND LAURA GONZALEZ DE
ANDONEGUI
INMOBILIARIA EAL
LAURA GONZALEZ DE ANDONEGUI
LAURA GONZALEZ DE ANDONEGUI AND LAURA
ANDONEGUIGONZALEZ
VERRET MANAGEMENT CORPORATION
MICHAEL S. ASMER
NANCY E. ENGLE
JODY L. BOYD AND SHELLEY J. BOYD
THOMAS E. BROWN AND BARBARA BROWN
GEORGE T. GRAVES III
ALEX FERNANDEZ
RENEFERNANDEZ
ALGAMA L.T.D. C.A.
INVERSIONES PATRICK ROGER P AND PATRICK PETIOT

PATRICK LORIS ROGER PETIOT
JAIME SMOLENSKY
DIFFICULTY HOLDINGS LIMITED
MUDDY WATER HOLDINGS LIMITED
MANUEL LOPEZ MAZUELAS
LIGIA ESPINEL MARTINEZ
SUSAN D. SANFORD
WILLIAM BRUCE JOHNSON AND JENNIFER SAVOIC JOHNSON

JOHN S. WATTS JR
PAUL BYRD AND KYM BYRD
DIANE DUNN
JOHN M. COLGIN
JOBEL TRUST
JOSEBEL TRUST
JOTABE TRUST
CARLOS BUSTAMANTE ALVAREZ AND LUISA FERNANDA
ROMO LEROUX
JOSE LUCIANO MENDEZ ALONSO AND MARIA DEL ROCIO
CORONA ODRIOZOLA
CELIA DANTUS WEBER AND LEOPOLDO BIMSTEIN
RIZERMAN AND MIRIAM BIMSTEIN DANTUS
LABTEC INV. CORPORATION AND LEONOR RODRIGUEZ

MIRIAM BIMSTEIN DANTUS
ALISON LEFFLER
ALBERTO CARLOS CURIS GARCIA
MARIA DE LOURDES GUEVARA DE CURIS AND ALBERTO
CARLOS CURIS GARCIA



LUIS G. PEREZ
JOHN D. SANTI IRA
JAMES M. BATES
LPC INTERNATIONAL TRUST AND LPC INTERNATIONAL

DARSHAN SINGH DHALIWAL TRUST AND DARSHAN SINGH
DHALIWAL
RAUL RODRIGUEZ MENDEZ
VICTOR MANUEL ALFARO ARAUJO AND MARIA DEL
CARMEN ESCOBEDO DE ALFARO
CARL MONTE
DAVID MARK KELSO
THOMAS H. TURNER
GEORGE KENDALL FORBES
GEORGE KENDALL FORBES AND DEBORAH S. FORBES
WAYLAND B. ALEXANDER
JOHN D. NOTTINGHAM JR. AND JUDITH R. LEWIS
JOHN D. NOTTINGHAM JR. TRUST AND JOHN D.
NOTTINGHAM
THE J.D. NOTTINGHAM LIMITED PARTNERSHIP
THE J.D. NOTTINGHAM LIMITED PARTNERSHIP AND J.D.
NOTTINGHAM
ROBERT H. KLUG
A.A. BUILDERS LTD.
DANECO B.V.
DVX CAPITAL
IRM INVESTMENTS, INC.
ATP TOUR, INC.
FRED R. DEMAREST
MARIO BRAUN RUSSEK
TERLINK, INC.
YENZO INVESTMENT, INC.
SLEEPING DOG HOLDINGS, LTD.
BRIARVALE HOLDINGS, LTD.
RUBE HOLDINGS, LTD.
JUDITH H. MCCUTCHEON TRUST AND JUDITH H.
MCCUTCHEON
CARROLL D. LEU
ROBERT J.BRUNO
ROBERT J. WINTERS AND DARLENE P. WINTERS
TIMOTHY A. JOHNSON
PAULA MARLIN
PHILIP M. ZIMMERMAN AND JENNIFER B. ZIMMERMAN

KATHLEEN C. DUGGAN AND GEORGE T. DUGGAN
ROGER LEE HECKMAN
ROGER LEE HECKMAN AND BRENDA G. HECKMAN
WYLLY M. GUTERMAN
JOSEPH R. BECKER AND LOLINE BECKER
JAMES R. CALVIN
GAINES D. ADAMS
DONNA W. ALLBRITTON
JOHN F. THOMPSON



PETER A. THEVENOT

DON PARKINSON AND MARILYN PARKINSON
MARILYN PARKINSON
CAROLYN CRANSTON
ANNA SANDRA SANTORO TEPEDINO AND VALENTINA
MASTROPASQUAS AND ROSA TEPEDINO DE SANTORO
MAURICIO ZEPEDA CARRANZA
BONNER HOLDINGS, LTD.
ROBERT GILLIKIN AND MARTHA GILLIKIN
THOMAS J. MORAN
JOHN R. PAINTER

DENNIS J. FERRA AND KAREN S. FERRA
DANIEL PAUL LANDRY AND DIANNA LYNN LANDRY
HENRY A. KLEIN
CARLOS FELIPE PENA
DAVID JONATHAN DREW
JAY STUART BELL
JOHNNY DAVID DAMON
GREGORY ALAN MADDUX
BERNABE WILLIAMS
ANDRUW RUDOLF BERNARDO JONES
SUSAN EPSTEIN
MARVIN WENITSKY
VALERIE J. KALTMAN
ROSINE CHAPPELL
VALERIE DALY HAUSLADEN
GUIFENA CORP.
EDWARD L. VAUGHN AND KAREN E. VAUGHN
WILLIAM A. WELBORN
JON KARL GOECKEL AND LORETTA B. GOECKEL
LUSKY INVESTMENT PARTNERSHIP, LP
MORTIMER F. CURRIER AND KATHERINE F. CURRIER
LEJEUNE T. MILLS AND GILBERT C. MILLS]
JAMES F. HAUN AND KALEN K. HAUN
KENNETH MEACHAM
MARTHA AGUADO DE DONNADIEU AND EMILIO
DONNADIEU AGUADO
VERONA BELLE SPATZ
ESTATE OF JUSTINE H. SMITH
SUSAN CREEKMORE HEIM
RALPH MACDONALD
WILLIAM K, GREINER
LINDA MCSPADDEN MCNEIL
EDUARDO IGARTUA RUILOBA AND LA ESTANCIA C.C.
BOBBY G. WILKERSON
GEORGE B. LORMAND, JR.
ERIC R. GEORGE
CHRISTOPHER ALLRED
TERENCE BEVEN AND ELIZABETH BEVEN
GARY D, MAGNESS IRREVOCABLE TRUST
GARY MAGNESS
GMAG LLC



MAGNESS SECURITIES LLC
LIBYAN FOREIGN INVESTMENT CO.

REGIONS BANK AS TRUSTEE FOR LPFA II CITY PLAZA
PROJECT SERIES 2008 AND II CITY PLAZA LLC
JUERGEN KURT WAGENTROTZ
JURGEN KURT WAGENTROTZ ERNST
MICHEL MORENO
ANGLO-ATLANTIC STEAMSHIP CO. LTD.
CATALYST PRIVATE EQUITY PARTNERS (ISREAL) II L.P.
BRUCE THOMPSON AND MICHELLE THOMPSON
BRUCE THOMPSON
COMPANIA MEXICANA DE AVIACION S.A. DE C.V.
ANTONY MANSOUR AND REHAN MANSOUR
ANTONY MANSOUR
JOSEPHINE MERY AND FRANCOISE SOLANGE MERY
JOSEPHINE MERY
BRETT LANDES
MANSURA ENTERPRISES CV
EDWARD HYLTON JONES
EDWARD HYLTON JONES AND SHIRLEY GLORIA JONES
GEORGE JOSEPH ROLLAR
GEORGE JOSEPH ROLLAR AND DOLORES MAY PAYER
ROLLAR
WEST MEADOWS LTD.
AMERICAN FAMILY ASSOCIATION INC.
VALNAMEX S.A.
JAMES E. RICHARDSON FAMILY TRUST
GALO ENRIQUE VILLAMAR VILLAFUERTE
PERFORMANCE CONTRACTORS INC.
AGNETA LAURIN
HANS LAURIN AND AGNETA LAURIN
HANS LAURIN
CLAUDIO ENRIQUE HERNANDEZ VILLALOBOS
CORPORACION NACIONAL DE INVERSIONES SA DE CV
INVERSIONES VARMOL TRUST
INVERSIONES VARMOL TRUST CARE OF DR. JORGE MARIO
VARGAS P.
MR INTERNATIONAL GROUP LTD.
EDUARDO A. NAJERA AND EDUARDO A. NAJERA AND
JENNIFER M. NAJERA
RITA MEIER KNUDSON REVOCABLE TRUST
INTERNATIONAL PETROCHEMICAL SALES LIMITED
TRIMECA
TRIMECA TRUST
TRIMECA (TRABAJOS INDUSTRIALES Y MECANICOS)
ELEVEN TWENTY-TWO LLC
ALGICA S.A.
AIRS LTD.
NAIRC B,V.
NAIRC-NETHERLANDS ANTILLEAN INSURANCE AND
REINSURANCE COMPANY
NAIRC-NETHERLANDS ANTILLEAN INSURANCE



INMOFYBE S.A.
AYALA TRUST
KRIMICH LTD.
CELINA TRUST
WALDMAN, LTD.
ELENA TRON DE ZEPEDA CARRANZA
ARCHIE TRUST
RADOK INVESTMENTS LIMITED
FLEX, LTD.
MALTON OVERSEAS LTD.
COUNTRY HILL INVESTMENT, N.A.
BRILMAR INVESTMENTS LIMITED
VICSAR INVESTMENTS LIMITED
COFFEY OVERSEAS LIMITED
NETFIELDIC TRUST
CURRICHI FOUNDATION
CRAYFORD HOLDINGS LIMITED
DEBORAH S.FORBES
STICHTING PARTICULIER FONDS EL TRIBUTO
DONEGAN, LTD.
INVHERNAR, INC. AND RODRIGO HERNANDEZ
SALBUR INVERSIONES C.A.
FAYHILL INTERNATIONAL
FARISTON OVERSEAS LTD.
NUNVAV INC.
JONATHAN ROYE FARCHEG AND RODOLFO ROYE SOUTOU

RODOLFO ROYE SOUTOU AND LOURDES FARCHEG DE ROYE
AND JONATHAN ROYE AND ALEXANDER ROYE
RODOLFO ROYE SOUTOU
ANCAR FUTURE TRUST
INTERMEDIA LTD.
OSCAR VILLARREAL AND OSCAR HUMBERTO VILLARREAL
AGUERO
PINGYI HE OR RUILIAN WU DE HE
PINGYI HE
ARTURO ORTEGA GONZALEZ AND MARIA CAROLINA
ORTEGA GONZALEZ AND GERMAN LUIS ORTEGA GONZALE

ARTURO ORTEGA GONZALEZ
TA TRUST
NONNA E TRUST
DEMETER A.V.V.
GLOBAL ADVISORS C.A.
ANIROC HOLDING LTD,

AL TRULLENQUE
ANDREA BERGER
ARTURO R. DIAZ
ATTLEE GAAL
CHARLES BRICKEY
CHARLESHUGHES
CHARLES JANTZI



CHARLES VOLLMER
CLAUDIA MARTINEZ
DANIEL HERNANDEZ
DAVID HAGGARD
DAVID NANES
DONALD MILLER
DOUG SHAW
ELSIDA PRIETO
GARY HAINDEL
GERARDO MEAVE-FLORES
GRADY LAYFIELD
HANK MILLS
JAMES FONTENOT
JAMES LEBARON
JAMES R. ALGUIRE
JAY COMEAUX
JOHN SCHWAB
JONATHAN BARRACK
JUDITH QUINONES
LAWRENCE MESSINA
LEONOR RAMIREZ
LUPE NORTHAM
MANUEL MALVAEZ
MARIA VILLANUEVA
MARIE BAUTISTA
MARK GROESBECK
MATTHEW DREWS
MICHAEL MANSUR
MICHAEL WORD
MIGUEL VALDEZ
MONICA NOVITSKY
NEAL CLEMENT
NELSON RAMIREZ
NIGEL BOWMAN
NORMAN BLAKE
PATRICIA HERR
PATRICK CRUICKSHANK
PETE VARGAS
ROBERTO A. PENA
ROBERTOPENA
ROBERTO ULLOA
ROCKY ROYS
RON CLAYTON
SARAMINTA PEREZ
SCOTT NOTOWICH
STEVE ROBINSON
STEVE SLEWITZKE
SUSANA CISNEROS
SYLVIA AQUINO
TERAL BENNETT
THOMAS ESPY
TIFFANY ANGELLE



TIM PARSONS
TIM VANDERVER
TONY PEREZ
TRENTON MILLER
TREVOR LING
VICTORIA ANCTIL
WALTER RICARDO




