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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V. Civil Action No. 03:09-CV-0298-N

STANFORD INTERNATIONAL BANK,
LTD., et al.

Defendants.

wn W W W w W w w U w

AGREED MOTION FOR STAY OF PROCEEDINGS RELATED TO AGREED
MOTION FOR APPROVAL OF STIPULATION OF SETTLMENT

Nigel Hamilton-Smith and Peter Wastell (collectively, “Liquidators”), Receiver Ralph
Janvey, the SEC, and the Examiner, through their respective counsel, respectfully submit this
Agreed Motion for Stay of the Proceedings Related to the Agreed Motion for Approval of

Stipulation of Settlement (the “Agreed Motion”). The parties believe that a stay is necessary

given recent activity in Antigua related to the status of the Liquidators.

The Agreed Motion for Approval of Stipulation of Settlement (the “Settlement Motion™)

(Docket No. 1086) was filed on May 19, 2010 and one objection was filed on June 9, 2010
(Docket No. 1094). The time period to respond to this objection has not passed.
On June 8, 2010, the Antiguan Court that appointed Liquidators ruled on a motion filed

by a creditor (the “Removal Motion”) to have Liquidators removed from their position as

liquidators, and ordered that Liquidators be replaced by a new liquidator (the “Removal Order™).

Liquidators are in the process of seeking a stay of the Removal Order pending an anticipated
appeal of the Removal Order. Pursuant to the Removal Order, Liquidators remain in office until

such time as the Antiguan Court appoints a new liquidator.
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Liquidators have filed a Notice of the Removal Order in the Chapter 15 Action pending
before this Court (Case No. 3-09CV0721-N). A copy of that Notice is attached hereto as Exhibit
A.

Liquidators, the Receiver, the SEC and the Examiner agree that, given the Removal
Order, a stay of the Settlement Motion is in the best interests of the investors and creditors. The
parties are currently unable to predict how long a stay will be necessary but believe that the stay
should be in place until either (a) the anticipated appeal in Antigua is resolved or (b) a new
liquidator is appointed and has had sufficient time to consider the Settlement Motion. The
parties will update the Court regarding the status of the proceedings in Antigua, including any
stay, appeal or appointment of a new liquidator.

Because the requested stay would also defer the time period to respond to the one
objection to the Settlement Motion, counsel for the party that filed an objection to the Settlement
Motion was consulted regarding this Agreed Motion, and does not oppose this Agreed Motion.

The parties respectfully move the Court to enter the accompanying Order.
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Dated: June 18, 2010. Respectfully submitted,

/s/ Weston C. Loegering
Weston C. Loegering
State Bar No. 12481550
Gregory M. Gordon
State Bar No. 08435300
Craig F. Simon
State Bar No. 00784968
Greg Weselka
State Bar No. 00788644
Daniel P. Winikka
State Bar No. 00794873
JONES DAY
2727 N. Harwood St.
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100

Attorneys for Nigel Hamilton-Smith and
Peter Wastell as Liquidators of Stanford
International Bank, Ltd.

DL1-6282808v3



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 4 of 147 PagelD 23455

BAKER BOTTS L.L.P.

/s/ Kevin Sadler

Kevin Sadler

Texas Bar No. 17512450
kevin.sadler@bakerbotts.com
Robert I. Howell

Texas Bar No. 10107300
robert.hnowell@bakerbotts.com
David T. Arlington

Texas Bar No. 00790238
david.arlington@bakerbotts.com
1500 San Jacinto Center

98 San Jacinto Blvd.

Austin, Texas 78701-4039
(512) 322-2500

(512) 322-2501 (Facsimile)

Timothy S. Durst

Texas Bar No. 00786924
tim.durst@bakerbotts.com
2001 Ross Avenue

Dallas, Texas 75201

(214) 953-6500

(214) 953-6503 (Facsimile)

ATTORNEYS FOR RECEIVER
RALPH S. JANVEY
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/s/ David B. Reece
Stephen J. Korotash
Oklahoma Bar No. 5102
J. Kevin Edmunson
Texas Bar No. 24044020
David B. Reece
Texas Bar No. 24202810
Michael D. King
Texas Bar No. 24032634
D. Thomas Keltner
Texas Bar No. 24007474
U.S. Securities & Exchange Commission
Burnett Plaza, Suite 1900
801 Cherry Street, Unit #18
Ft. Worth, Texas 76102-6882
(817) 978-6476 (dbr)

(817) 978-4927 (fax)

ATTORNEYS FOR U.S. SECURITIES &
EXCHANGE COMMISSION

/s/ John J. Little
John J. Little
Texas Bar No. 12424230
LITTLE PEDERSON FANKHAUSER
L.L.P.
901 Main Street, Suite 4110
Dallas, Texas 75202
(214) 573-2300
(214) 573-2323 (facsimile)

THE EXAMINER
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CERTIFICATE OF SERVICE

I hereby certify that on June 18, 2010, | electronically filed the foregoing document with
the Clerk of the Court using the CM/ECF system which will send notification of such filing to all

counsel of record.

/s/ Greg Weselka
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EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Inre . Chapter 15
Stanford International Bank, Ltd., Case No. 3-09CV0721-N

Debtor in a Foreign Proceeding.

NOTICE OF ANTIGUAN AND SWISS ORDERS

Messrs. Nigel Hamilton-Smith and Peter Wastell (collectively, “Liquidators™), acting as
the duly-appointed liquidators of Stanford International Bank, Ltd. (“SIB”) pursuant to an order
of the Eastern Caribbean Supreme Court dated April 15, 2009, respectfully provide notice to this
Court of two recent decisions in foreign jurisdictions.

First, on June 8, 2010 and upon motion by a creditor, the Eastern Caribbean Supreme
Court ordered that Liquidators be removed from their position as liquidators of SIB

(the “Removal Order”). A copy of the Removal Order is attached hereto as Exhibit A. Pursuant

to the terms of the Removal Order, Liquidators remain in office because the Removal Order
orders them to continue SIB’s liquidation until a replacement liquidator has been appointed by
the Eastern Caribbean Supreme Court. (Removal Order p. 84.) Liquidators are filing an
application to stay the Removal Order pending an anticipated appeal of that order in Antigua. As
a result of the Removal Order, Liquidators are filing in the case captioned Securities and
Exchange Commission v. Stanford International Bank, Ltd., et al, pending in this Court (Case
No. 3-09CV298-N), an Agreed Motion for Stay of the Proceedings Related to the Agreed Motion

for Approval of Stipulation of Settlement until the appeal of the Removal Order has been

DLI-6310457v2
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resolved (the "Motion to Stay"). A copy of the Motion to Stay (without its one exhibit — this

Notice) is attached hereto as Exhibit B.

Second, on June 8, 2010, FINMA, Switzerland’s financial market supervisory authority,
issued a decision (the “EINMA Order”) (a) recognizing Liquidators as the appropriate foreign
representative for SIB, and (b) dismissing a request for recognition filed by Ralph S. Janvey
(the “U.S. Receiver”). The U.S. Receiver has 30 days to appeal the FINMA Order to the Federal
Administrative Court. A copy of the FINMA Order is attached hereto as Exhibit C. Because the
FINMA Order is in French and an official English translation is not available, an unofficial

English translation of the FINMA Order is attached hereto as Exhibit D.

DLI-6310457v2
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Dated: June 18, 2010 Respectfully Submitted

/s/ Wes Loegering
Weston C. Loegering
State Bar No. 12481550
Gregory M. Gordon
State Bar No. 08435300
Craig F. Simon
State Bar No. 00784968
Greg Weselka
State Bar No. 00788644
Daniel P. Winikka
State Bar No. 00794873
JONES DAY
2727 N. Harwood St.
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100

Attorneys for Nigel Hamilton-Smith and
Peter Wastell as Liquidators of Stanford
International Bank, Ltd.
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CERTIFICATE OF SERVICE

I hereby certify that on June 18, 2010, | electronically filed the foregoing document with
the Clerk of the Court using the CM/ECF system which will send notification of such filing to all

counsel of record.

/s/ Greg Weselka
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EXHIBIT A
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THE EASTERN CARIBBEAN SUPREME COURT
IN THE HIGH COURT OF JUSTICE
ANTIGUA AND BARBLIDA

CLAIM NO. ANUHCV2009/0149
"IN THE MATTER OF STANFORD INTERNATIONAL BANK LIMITED {N LIQUIDATION)
and

N THE MATTER OF THE INTERNATIONAL BUSINESS CORPORATION ACT, CAP 222
OF THE REVISED LAWS QF ANTIGUA AND BARBUDA

IN THE MATTER OF AN APPLICATION FOR THE REMOVAL OF THE LIQUIDATORS

ALEXANDER M. FUNDORA
Applicant

NIGEL HAMILTON-SMITH

PETER WASTELL (JOINT LIQUIDATORS)
Respondents

Appearances:
Mr. Anthony Astaphan, SC and with him Ms. Nicolette Doherty and Mr. Craig

Christopher, instructed by Mr. Dan Wise of Marlin Kenney & Co. of the British
Virgin Istands, for the Applicant.
Mr. Douglas Mendes, SC and with him Mr. Kendrickson Kentish.

2010: March 2-3
June 8

DECISION

[1] Thomas, J.: The Joint Liquidaters of Stanford International Bank (SIB) are at the

cenire of these proceedings.

PagelD 23464
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The context of SIB

[2} SIB is an International Corporation incorporated in Antigua and Barbuda under
the International Busingss Corporations Act! (“the IBC Act’) and engaged in
International Banking. It attracted investors from several countries over the years
of its operation. 3IB's chairman and sole shareholder is R. Allen Stanford. SIB is
now in the process of liquidation.

[3] The SIB liquidation is a large multijurisdictional process. In this regard, the
evidence is that SiB had some 27,000 investors/creditors from 113 countries who
invested in excess of US $7 billion principally in a wide varety of certificates of
deposit {COs).

(4] It is alleged that SIB is at the centre of a massive Ponzi scheme fraud, which
involve many other entities and companies owned or controlled by R. Allen
Staniford.

13} Ms. Karyl Van Tassel, a certified US Public Accountant, whe gave evidence in the
proceedings before the English High Court stated in her second affidavit gives this
description of the alleged Ponzi scheme:

“Although S.1.B was parl of the fraud, it is also the case that the flow of funds between
and among the companies was such that their assets and liabilifes will be exceedingly
difficult, expensive and time consuming to unscrable... S.LB was the mouth of the Ponzi
scheme... he other Slanford banker dealer entities and [Stanford Trust Company}... all
helped feed the scheme. Thereafter, the funds were shunied around the Stanferd
Firancial Group many times among multiple entities.”

[6] Nigel Hamilton-Srnith and Peter Wastell were on 19% February, 2009, appointed
Receiver-Managers of SIB by the Financial Services Regulatory Commission .
(FSRC) pursuant to Section 2872 of the Intemational Business Corporation Acf®
(“the iBC Act?). And on 26t February, 20608, Rafph Janvey was appointed US

Receiver by a US Court of all entities owned or controlled by R. Allan Stanford

1 Cap 222 (Revised Laws of Anligua and Barbuda).
? Exhibit ADB-6, tab 14 at page 400
3 Cap 222 (Revised Laws of Antigua and Barbuda).
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(71

(6}

9]

10

which are located both in the United Slates of America and in Anfigua and
Barbuda.

On 15% Aprii, 2008, the same persons who were appointed Receiver-Managers
were appointed Joint Liquidators of SIB by the High Court upon the application of
the FSRC.

The Joint Liquidators are in the pracess of having the Order of the High Court of
Antigua and Barbuda registered and recognized in the various jurisdictions where
SIB has assets. This quest is being cpposed by the US Receiver.

Thus far, the Joint Liquidators have succeeded in the UK where the High Court
granted an Order recognizing and enforcing the Order of the High Couri of
Antigua. But in the Province of Quebec, Canada, the Joint Liquidators did not
succeed in obtaining a similar Order. Instead, the recognition was granted to the
US Receiver and the appeal to the Quebec Court of Appeal was ursuccessfl,

The Application

Before the Court, is an Application made pursuant to the IBC Act andior the
Bankirg Act*, (‘the Barking Act’} and or the inherent jurisdiction of the Court. The
Applicant is Alexander M. Fundora who seeks;

1} the removal of the Joint Official Liquidators of Stanford Intemational Bank
Limited ("S1B"), Nigel Hamilton-Smith and Peter Wastell from their roles as
Joint Official Liquidaiors forthwith in accordance with the draft Removal
Order al Annexe "A” to the sald application;

2) the appointment of Marcus A. Wide of Price Watethouse Coopers LLP,
Canada as sole Ligquidator of S.L.B with afl the powers, duties and
responsibiliies of a liquidator as contained in the 1BC Act ard any other
relevant legislation and in accordance with the powers, dufies and

% Cap 222 (Revised Laws of Anfigua and Barheda).
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responsibilities set out in the draft appointment Order af Annexe B to the
said application.

3} the applicant be awarded his reasonable costs arising from, and incurred
in, “the preparation® of both appiications to be paid by jthe outgoing Joint
Liquidators] fout of the Anliguan Estate of 5.1.B in Liguidation], such costs
10 be assessed if not agreed,

[11]  The pleaded grounds of the application are as follows;

1. The Joint Liguidators have failed to act in the best interests of the Estate
and/or the creditors and should accordingly be removed by this
Honourable Court.

2. Insummary, the Joinl Liquidators have, infer alia;
a) destroyed, and employed improper praclices in relation 1o

computer and electronic data in Canada;

b) failed to co-operate with foreign agencies and office hoiders,
notably the U.S. Receiver, the S.E.C. and the Canadian Autorite
des Marches Financiers {the "A.M.F.");

¢} acted outside of the remit of Receiver-Managers;

d) demonstrated a disregard for the Canadian jurisdiction and ;
courts; and,

e} as a result, occasioned sericus harm to the liquidation Estate and
the creditors,

3. A number of instances- of the Joint Liquidators’ wrongdoing were
recognized and censured by the Superior Court {Commercial Chamber)
Province Quebec, District of Mont{éai (the "Canadian Court") in two
decisions of Auclair J of 11 Seplember, 2008, in Case No. 500-11- ;
036045-090 (the “Auclair J Judgment’ and the *Second Auclair J
Judgment’). '

4. Infer alia, the Canadian Court found, by the Auclair J's judgment, that: '
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a) the Joint Liguidators do "not deserve the trust of the Court” ([371%

b) the conduct of Mr. Hamilton-Smith personally was “reprehensible”
and “in no way offers any assurances for the future of this case”
371y

c) the Joint Liquidators were disqualified from acting in Canada
(para. [59]);

d) it "did not believe” the Joint Liquidators (para |80]);

e} the Joinl Liquidators did "not deserve the confidence of the Court"
as they acled with "an absence of good faith" and had
questionable mofives (paras. [58] and [61]; and,

f) the Joint Liquidators acted “with an absence of respect towards
the Canadian public interest, represented by the Court and the
regulatory authorities” (para [51]).

5. The Applicant contends that the Joint Liquidaters should therefore be
removed from office because, inter afia:

a) the US Receiver has already taken steps to have the Auclair J
Judgments recognized in the US and England. If so recognized,
this potentially offers other judsdictions a reéson fo prefer
recognition of the Receiver over the Joint Liquidators {if they
remain In offica), meaning that assels which would otherwise
come into the Antiguan Estate may be lost;

k) “the reputation of the Joint Liguidators will now hinder them as
they pursue recognition and asset recovery in other jurisdictions
and attempt ‘to work with law enforcement and regulatory

authorities globally;

c) the Joint Liquidators have lost the confidence of the jursdiction
where the majority of payments of inferest and capital
redemptions were made in relation to the alleged fraud;
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d) the Joint Liquidators' conduct has already caused loss of arcund
US $20 million frem the Antiguan Estate. Any such further losses
must be prevented;

e) the risk of recurrence of improper aclions is extremely high, given
the nature of the ongoing liquidation, invelving as it will, similar
tasks involving computer data and fiaising with foreign regutatory
bodies;

f) the gravity of Joint liquidators’ actions is so serious that the Joint
Liquidators must be removed from office to demonstrate that this
Honourable Court will not tolerate or condone its officers acting in
such a manner;

g) they have lost the confidence of ihe creditors of the estate, in
particular of credifors totaling over US $77 million;

h) the Joint Liquidators have caused the estate to incur furiher costs
and fose time as a result of the Canadian Court's Order for them
to provide a report inio their actions in Canada; and,

i} the Joint Liquidators' misundersténdin_g of thefr remit is so
fundamental, that the risk of further grave errors is high.

8. The Applicant accordingly submits that this Honourable Court should treat
the factual findings of Auclair J as res judicata and, based on those factual
findings, should remove the Joint Liquidators in accordance_ with the legal
test for removal of a liquidator, nanﬁély that there is due or sufficient

cause,

7. Altematively, in the event that this Honourable Court is not minded to treat
© Auclair Js factual findings as res judicata the Applicant contends that this
Honourable Court shauld in any event reach the same factual conclusions

6
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as Auclair J with regard to the Joint Liquidators’ conduct, Based on those
factual findings, the Joint Liquidators should nevertheless be removed,
applying the legal fesl for removal of Liquidators to those faclual
conclusions.

n terms of the appointment of Marcus A. Wide the following is stated:

8. In the event that this Honourable Court grants the Applicatien for the
removal of the Joint Liquidators, the Applicant also makes an application
that Marcus A. Wide of Price Waterhouse Coopers LLP, Canada, be
appoinied as sole Official Liquidator.

9. The Applicant contends that Mr. Wide has the requisite experience and
integrily to undertake this appointment, and that he is also a suitable
choice in terms of cost, as further set qut in the written submissions,
Consent to Act of Mr. Wide and the Affidavit of Mr. Wide swom in the
earlier pefition before the Antiguan High Court of 199 March, 2008.

ISSUES

121 Itis clear that, essentiaily, the issue for determination is whether or not the
application should be granted for the removal and replacement of the Joint
Liquidators. Butin arriving at that determination, the following issues must also be
answered: .

1} Whether this Court can consider ifsell bound by the facts found by the
Quebec Courts?

2} Did the Liguidaters act improperly in the handling of computer data held
on computers in SIB office in Montreat, Canada?

3) Whether Messrs Hamiiton-Smith and Wastel! acted outside of their remit
as Receiver-Managers?
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4) Did the Receiver-Managers/L.iquidators disregard the jurisdiction of the
Canadian Courls?

5) Whether this Court is bound by the UNCITRAL modet insolvency Laws?

6) Does the applicant have standing to make an application for the removal

of the liquidators; and what is the legal test for the removal of a
iiquidator?

7) Has the Applicant shown due cause?
8) Sheuld ihe Liquidators be removed?

9} Who should replace the present Liquidators?




Case 3:09-cv-00298-N Document 1103  Filed 06/18/10 Page 21 of 147 PagelD 23472

ISSUE NO. 1
Whether this Court can consider itself bound by the facts found by the

Quebec Courts?

[13]  This issue involves an overview of the nature and content of the decisions of the
Canadian Courts In issus.

[14}  On 6" April, 2009, the Joint Liquidators applied for &nd obtained an ex parte Order
before Registrar Flamand of the Superor Court of Quebec recognizing the
Antiguan Receivership Order.

[15]  On 16" April, 2009, the US Receiver Janvey, filed and served a motion fo 1evoke
and rescind the decision of Registrar Flamand (moticn to revoke). And on 22n
April, 2008, the Joint Receiver Managers filed a motion seeking the appointment of
a Foreign Representative, the Recognifion of a foreign Order and Judicial

Assistance in the Court under Part Xiil of the Bankruptey and Insolvency Act of
Canada from the recognition of: (a) the winding-up Order of the Anfiguan Court in
respect of 5.1.B.; (b) their status as Joint Liquidators of $.1.B as being similar to the
status of "foreign representative” under the BlA; and {c) their powers as Joint
Liquidators,

{16}  Justice Claude Auclair sitting in the Supreme Court of Quebec {Distict of
Monireal}, in respect of the motion to revoke, set aside the Order made by
Registrar Flamand on the following grounds: () it was issued al a time when the
Joint Liquidators acled as Receiver-Managers and not as Receiver Managers and
not as liquidators; (b) the mandate of Receiver-Managers was now terminated (¢}
the Joint Liquidalors were not trustees and as such did not have the right to US as

Interim Receivers in Canada.

[17]  In this decisicn, the learmed Judge alsc: {a) recognized the US Receivership
Proceedings: (b) recognized Janvey as the Receiver of S.1.B and the then entities;
(c} ordered that Emest A. Young be appointed Interim Receiver.
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{18]  With respect to the motion seeking the appointment of a Foreign Representative
and other matters, Auclair J held that the Joint Liquidators' conduct disqualified
them from acting in Canada and precluded them from pursuing the motion as they
cotld not be trusted by the Court, The Court alse made the following findings:

a) the representatives of the Joint Liquidators erased computer data from
S.1B's Montreal Office during the process of taking imaged copies of
computer data on servers, desktops and laptops;

b} the imaged copies of the Montreal computer data were removed from the
Canadian Jurisdiction, without permission, making it impossible for the
Canadian Court to ever confim their accuracy;

¢} with regard to the computer data, it was unacceptable for the Joint
Liquidators andfor their representatives to argue that it was destroyed to
protect confidentiafity, when alternatives 1o deletion of the data, such as
secure storage of servers, were readily available;

d} Mr. Hamilion-Smith's evidence would not be believed by the Court
parlicularly with regard o his claim that he had informed Janvey of the
proposal to delete data after imaging it

e} the reporfed termination of S.IB's Montreal Office lease {and the
allegation that the computer hard-drives were justifisbly wiped clean to
marage the risk of confidential customer data leaking out) was merely a
pretext offered after the event by the Joint Liguidators:

) the Joint liquidators acted as Receiver-Managers in Canada belore
seeking or obtaining the necessary permission from the Canadian Court,

g} the Joint Liquidators failed v disclose all material information o Registrar
Chantal Flamand at the ex pare hearing before Aprii, 2008. This
information included: (i) that Janvey had already been appointed by an
American Court as Receiver of S.IB in the US; (i) that the -Joint
fiquidators were not ficensed trustees in bankrupicy pursuant to the BIA;

10
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(iii} that Janvey and the Joinl Liguidators were engaged in a dispute over
the controf and possession of the Canadian assets belonging to the
creditors (valued at more than $20 million US};

h} the Joint Liquidators, personally and/or througk their representatives
repeatedly ignored requests for information from the AM.F., the US
Receiver and the SEC when they did answer requests from the AMF,,
they responded saying that “proceedings should be instituted in Aniigua”
knowing that these would be dismissed, as no freaty existed between the
two countries.

i} the Joint Liguidators obtained the Flamand Order ex parte and without
notice to the AM.F., SEC on the US Receiver.

The doctrine of res fudicata

[19]  Both sides seek fo bring the doctrine of res judicata to bear on the case.

[20]  In a leading fex5 on adminisirative law, the authors explain the principles and
distinctions that attend the doctrine in this way:

*One variely of estoppels res judicafa. This resulls from the rule which prevents the
parfies to a judicial determination from liigating the same queslion over again, sven
though the determination is demonstrably wrong,  Except in proceedings by way of
appeal, the parties bound by the judgment are slopped from questioning it. As between
one another, they may neither pursue the same course of action again, nor may they
agein fligate any issue which was an essentizl element in the decision. These two
aspecls are somelimes distinguished as 'cause of action estoppel’ and issue estoppel.’
Itis that which presents most difficulty, singe an issue ‘directly upon the peint’ has to be .
dislinguished from onie which ‘came collaterally in question’ or which was ‘ncidentally
cognisable.” In any case, there must be a fist of issue and there must be a decision.”

[21]  In Haistead v Attorney General of Antigua and Barbuda, Chief Justice, Sir.
Vincent Floissac said that the doctrine applies in the following circumstance:

“[A] right or cause of action or an issue had arisen or could or should have been raised in
previous civil proceedings and that right or cavse of action or issue was expressly or
impliedly determined on its merit by 2 final and inclusive judgment of a court or
competent jurisdiction. In that case, the parties to the previous civil proceedings and
their privies are inter ostoppel per rem judicatam from reliigating that same adjudicated
right or course of action or issue in consequence proceedings unfess there are special

SH.W.R Wade and C.F. Forsyth, Administrative Law, (7% Edition)

11




Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 24 of 147 PagelD 23475

cireumstances entiting one of the parties or privies to re-open that adjudicated right or
cause of action or fssue in the interast of Justice.®

(22]  As explained by Wade and Forsyth, res judicata law has two limbs: cause of
action esloppel and issue estoppel. This relates to the ordinary circumstance; and
given the present issues, the further question is whether findings of fact by a
foreign court would give rise to issue estoppel.  This was answered in the
affirmative in Carl-Zeiss Stifting v Rayner and Keeler (No. 2} by Lord Reid who
said that he saw "no reason in principle why we shoutd deny the possibility of
issue estoppel based on a foreign judgment” The applicable tests were
articulated in Thomas and Agnes Carvel Foundation v Carvel and another? by
Levison J as follows:

“A foreign Judgment will give rise fo an issue estoppels in subsequent English
proceedings if (i} the judgment is a final and conclusive judgment on the merits of a court
of competent jurisdiction: {iiy the issue in question is the same and was necessary for the
decision of the foreign court; and (iii) the parties to the English lifigation are the same
parties {or their privies} as in the foreign ltigation.”

[23]  These principles are in alignment with what the House of Lords had earlier i
enunciated in Amold v National Westminister Bank PLCE, )

[24]  In the face of these principles which evoke the docirine of res judicata, in relation
to the Canadian judgments, it is the contention of the Applicant that the doctrine
applies in relation to the findings of fact. The grounds are as follows:

a) The decisions are final in the particular Court despite the appeal launched
and no stay was granted — Beatty v Beatty [1924] [1924 1K8 807, 815 -
8186).

b) As to the same parties, the Appficant had the right fo infervene in the
Canadian proceedings as an interested party -- House of Spring Garden
-Lid v. Waite [1990] 3 WLR 347. Further or allematively, the appficant
had an interest in the previous litigation andfor its subject matter in

accordance with the test laid down in Cart Zeiss (Per Lord Reid at 910)
and therefore is also a privy.

% Op cit, at page 276, supra
[2008) 2 WLR 1234
811991) 2AC 93
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¢} The issues are identical namely the conduct of the Joint Liquidators in
relation to computer data in Canada and their behavior with regard to the
foreign reguiatory bodies.

125)  For the Respondents, there is no dispute thal the Quebec Court is a Court of
competent jurisdiction. And there is also no dispute that the judgments of the
Court denying the Respondents’ motion that winding-up order issued by the High
Court of Anigua and Barbuda and the liquidators appointed by the Court be '
recognized as a “foreign proceeding” and “foreign representative”, respectively,
was final and conclusive on its merits.

[26]  The Respondents however, challenge the findings of fact made by the leamed
Judge at first instance or the basis that they are not final and conclusive for the

following reasons:

1) In the Quebec proceedings, the question for determination was whether
the Respondents were guilty of such misconduct as would jusify their
removat as Liquidators. As such, the Respondents did not and were not
required to put before the Court all such facls and eviderce as would boar

on that question;

2) There was no cross-examinalion of witnesses and accordingly no basis
upon which the Court could determine finally and conclusively the facts
upon which the applicant in this case seeks to rely;

3) Although the Respondents saught leave o appeal against the findings of
fact and the uitimale decision, the Quebec Court of Appeal did not
consider those facts and dismissed the' Liquidators” applications on other
grounds.

[27]  As far as the question whether the issue in question is the same and was
necessary for the decision of the foreign Court is concerned, the Respondents say

that the issue is the seme, namely whether the Respondents were guilty of the

13
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conduct attributed to them by the Quebec Court. However, the further contention
is that the findings of fact made by the Quebec Court were not necessary for the
decision made,

[28]  Finafly, on the issue as fo whether the parlies are the same, the Respondents
submitted that parties in the Quebec litigation are not fhe same as the parties fo
the present application,

Analysis

[28]  The principle of judicial restraint compels the Cour to consider merely the
reguirement that the parties must be in both proceedings.

[3C]  Ht will be recalled that the rule in this regard is that 2 party or its privies would
qualify for the purposes of this rute. But there are qualifications and exceptions as
shown by Glesson v J. Wippel & Co. Ltd.? when Megairy V.C. had this to say;10

“Second i seems to me that the substratum of the doctrine is that a man ought not to be
allowed to litigate a second time what has already been decided betwesn himself and the
other party to the figation. This is in the interest both of the successiul party and of the
public. But | cannot see that this provides any basis for a successful defendant to say
Ihat the successiul defence s a bar to the plainiff suing some third party, or for that third
party to say that the successful defence prevents the plaintiff from suing him, uniess
there is & sufficient degree of identity between the successful defendant and the third
party. | do not say that cne must be the aller ego of the other; but it does seem to me
that, having due regard to the subject matier of the dispute, there must be a sufficient |
degree of identification between the two to make it just to hold that the decision to which i
one was party should be binding in the proceedings 1o which the other is party. itisin {
that sense that | would regard the phase ‘priority of interest.”

[311  In support of their contention that res Judicata is applicable, the Applicant submils
that on the issue of the same parties, the Applicant had the fight o intervene in the
Canadian proceedings as an interested party and therefore falls under fhe rule
enuncialed in House of Spring Garden Lid. v Waite as being a deemed party. . - T
And furlher or alternatively, the Applicant had an interest i the previous fitigation '
and or its subject matter in accordance with the test laid down in the Carl-Zeiss
case per Lord Reid at page 910 and therefore also a privy.

11971 1 WLR 510
0 7oid at paga 515
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[32]  For the avoidance of doubt, the headnote in the House of Spring Garden case
must be quoted fo the extent of its materiality:

“... on the facls, the judge had correctly held that the first and second defendanis were
estopped from alleging that the prior Irish judgment was obtained by fraud and, since the
judgment was a judgment against the defendanis jointly and severally, the third
defendant even though he did not join in the Irish proceedings to set it aside was well
aware of these proceedings and was privy to them and, therefore, in the absence of new
evidence affecting the issue of fraud the third defendant was simifarly estopped, Nana
Gforl Asta It v Nana Abi Brusre I} [1958] A.C 95 PC and Carl Zeiss, Stifting v Rayner &
Keeler Lid, {No. 2) [1967F 1 AC 853, H.L (8) applied.”

[33]  What the House of Spring Garden case ilustrates s the application of the legal
proposition of 'privy' in the context of estoppel. To adopt the language of Megarry
V.C in the Gleeson case'! [that does ot arise] 'unless there is a sufficient degree
of identity between the successful defendants and a third party.’ Chief Justice Sir.
Vincent Floissac uses similar fangurage in the Halstead case, 12

[34]  in the case at bar and having regard o the two Canadian decisions, there is no
degree of identification between the Applicant and the Respondents in those
cases.

{38]  iInthe first of the two Canadian ludgments rendered on Septerber 11, 2009, the
‘Petitioners” were the present Respondents in the case at bar, AJM.F intervenad
and the motion was opposed by the US Receiver.

[36]  The Pelitioners sought the following refiefsts:

a} "z recognition of the winding-up Order pursuant to sections 267 and seq. of Part Xili,
© International insolvencies, of the Bankeuptey and Insolvency Act, R.S.C., 1988, c. B-3
{"the BIA™);

b} a recognition that their status a Liquigalors of Stanford International Bank Limited {in

- liquidation) {*the Bank") in Antigura and Barbuda granted under the Winding-Up Order js

similar to the stalus of a “foreign representalive® to an estate in a “foreign proceeding™
pursuant fo section 267 and seq. of fhe BiA;

¢) arecognition of their powers as tiguidatars through the issuance of an order inter afia:
. staying any present or futyre proceedings against the bank or any of its
property in Quebec, and generally in Canada, and autherizing the
Liquidators to institute or continue any present legal proceedings initiated by
the Bank in Quebec, and generally in Canada;

¥ [1090] 1WLR 347, supra
*2 [1995] 50 WIR 98, supra
* Exhibit “ADBE" to Ihe Affidavit of Andrew D. Blackbumn, Tab 3
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Il ordering the tumover to the liquidators of any properly, asseis and any
documents, computer records, electronic records, programs, disks, books of
account, corporate records, minutes, correspendence, opinions rendered to
lhe Bank, documents of fille, whether in an electronic media or otherwise
heid in the name of or traceable to the bank and;

ill. availing the Liquidators of the facility to discover and trace any assefs o
preperty of the Bank that are located in Quebec and generally in Canada,
{whether such assets o property are possessed in the name of the Bank or
have in any way been misappropriated, fraudulently transferred andfor
atherwise concealed from the Liquidators);

d) any further refiefl necessary to assist the Liquidators in the due carriage of thelr duties
undez the Winding-Up Order and under Sections 267 and seq. of the BiA ..

[37]  In the second Canadian judgment also rendered on September 11, 2009, the
Applicant is Ralph 8. Janvey with various ‘Stanford entities'* as Respondents and
L'Authorite Des Marches Financiers {A.M.F.} as Intervener.

[38]  Tne lack of any degree of identification between the present Appiicant and the
Respondents in the first Canadian case rests on the fact that although the US
Receiver and AM.F. were not sirictly Respondents, there is no commonality of
legal purpose. Indeed, the present Respondents then were seeking a certain

recognition under a certain Canadian state, being the Bankruptcy and Insolvency
Act, RS.C 1985, ¢. B-3. ("the BIAY)

[39]  In the second Canadian judgment, it is recorded that the Applicant, Janvey, was

asking the Court to:

[a] "Quash the April 6, 2009 Order of Registrar Flamand;
“[b] Recognize Janvey as foreign representative of the proceedings instifuted abroad

pursuant sections 267 BIA and following;

fc} Give effect to the American Gourt Qrders appeinting Janvey as Recaiver,

[d] Mominate Emst & Young, a Canadian Bankruptcy Trusiee, interim receiver of the
Canadian Assets of the deblors; )

[e] Order that the interim receiver assist Janvey in his duties in Canada;

[fl Any addilional remedies which are necessary to the foregoing relief.”

[40]  Mr. Fundora then, never sought or was party to any of the foregoing reliefs in
either of any of the Canadian cases. And after that long excursion, the short point
is that the House of Spring Garden case does not assist the Applicant. In that

¥ Named are: Stanford International Bank Limited, Stanford Infemational Bank, Ld. Stanford Trust Company Limited,
Stenford Group Company, Stanford Capital Management, LLC, Stanford Financial Group, Stanford Group Bidg. Inc,
Bank of Anligua, Robert Allan Slanford, James M. Davis, and Laura PendergestHolt and t'Autorite Des Marches
Financiers, intervener.
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case, estoppels extended to a defendant who was not a part to cerlain Jater
proceedings; but all of the defendants had been held to jointly and severally liable
which is the fact that satisfies the notion of a sufficient degree of identity,

Conclusion

[41]  In Carl Zeiss Stifting v Rayner & Keeler {No.2) Lord Upiohn noted that:

"All estappels are not odious but must be applied so as fo work justice and not injustice
and [ think the principie of issue esloppel must be applied fo the circumstances of the
subsequent case with this overriding consideration in mind.”

[42]  As noted above, one of the conjunctive requirements that would raise to issue
estoppe! is if, in this case, the parties are the same in the Canadian proceadings
as in these proceedings. In this regard, it is the determination of this Court that the
parties are entirely different and given the cénjunctive nature of the requirements,
it follows that issus estoppel does not arise. And the principle of judicial restrain
would also apply so that there is no compulsion to examine the other
requirements.

3] Inthe result, itis the further determination of this Court that it is not bound by the
findings of fact or otherwise of the Superior Court of Quebec and the Quebec
Court of Appeat.

17



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 30 of 147 PagelD 23481

ISSUE NO. 2
Did the Liquidators all improperly in the handfing of computer data held on
computers in the SIB Office in Montreal, Canada?

[44]  Given the nature and complexity of this issue, the Court considers it nacessary lo
examine the technical parameters of imaging of computer data and the
circumstances in which the Receiver-Managers/Liquidalors engaged an IT expert
and the sequel therelo,

Imaging

[45] Al of the IT experts who gave evidence in these proceedings spent much fime
debating the issue of imaging or the process; but the Court has no desire to go

. between these opinions te find truth, Instead, the Courd accepts as a fact that

there can be no debale as fo fact that imaging is a part of the IT landscape. In this

tegard, the Court is guided by the following contained in the analysis and expert

opinion of Mark Kirby'®: *... using a computer image is a perfectly acceptable
methedology for preserving data in an evidential final. Provided proper
procedures are followed the use of a compiled image as evidence is universally
accepted. Courts in the United Kingdom, Australia and the United States of
America to name but three jurisdictions.”

[46]  On the question of imaging and seizing, Mark Kirby earlier in his said experl

opinion deposed thus:

*4. ACPOY guidslines defines computer imaging as ‘the process used %o abtain il of the ;

dala zresent on a storage media {e.g. hard disk} ... In such a way as fo allow it to be f

examined as if It were the origine) datal’ Forensic computing specialists such as those in

this case rely upon a mathematical validation to verify that the image of a computer disk

drive and relevant files exactly malch the centents of the original computer, Such

cemparisons help sesolve questions that might be raised during lifigation about the
* aceuracy of the restored computer image. ' )

5. When & computer is imaged' the file or files that comprise the image are usually made ¢
on a separate hard drive. The hard drive (containing the files is usually taker back 1o a
ferensic computing lab where the image can be analyzed using specialist software, some |
of which is free and some of whigh is commercially available. :

¥ See for example Affidavit and second Afidavil of Alistair Bruce Keiman, Core Bundle, Tab 14 & 12,
16 Exhisit "MK" to 1he Afiidavit of Mark Kirby
7 Exhioit MK fo the Affidavit of Mark Kiroy
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6. Seizing computers usually means unplugging them from a network and eleciricity
supply and taking thern away for storage and subsequent analysis at a convenien: fime.

7. In the early days of forensic computing (the fate 1990's) it was regarded as preferable
to seize compulers and fake them away for analysis. However as computers became
more and more essential to business the practice of seizure was no longer practical. It
was no longer realistic or necessary to deprive businesses of the use of their IT systems
when a perfeclly acceptable {to the Courts} methodology existed to collect evidence on
scene and lake if away for examination at a taler date.

B. It is my own prefesence, as well as the considered opinion of the computer forensic

specialist community, fhat business compulers should be seized only if there is an :
overwhelming technical or legal reason for doing so. There are inherent risks in moving
computers. Hard drives are mechanical devices and particularly vulnerable to damage :
when moved. Likewise there are often probiems with the comgpuiers own iMemal batfery

which is meant to save important dafa such zs fime and ofher key data which the

computer may need to use when restarting. Temperature and humidity will also have a

bearing on a computer in storage.”

[47]  On the other hand, Alistair Bruce Kelman, a Barister and IT Expert, in his
affidavit®® deposes the following at paragraph 19 under the heading: “The
Necessity of Imaging Computer Systems™

*19. The Fragile nature of computer evidence and the case with which # can be madified
means that particuiar care has fo be taken by the police in a criminai case or private
party secking fo rely on such computer evidence in ejvi liigation, in ‘freezing the scene’,
that is to say preserving the evidence in any casg involving computers, The UK
Association: of Chief Police Officers {the ‘ACPQ'} provided a first edition of a Gaod
Practice Guide for computer based evidence in March 1998,

It has since been revised and is now based around the following four principles: ;

Principie t: No action taken by law enforcement agencies or their agents should change
data held on computer or storage media which may subsequently be refied upon in
Court. '

Principle 2: In circumstances, where a person finds it necessary {0 access original data :
field on computer lo do so and be able to give evidence explaining the relevance and the i
implications of their actions. ;

Principle 3: An audit trait or other record of alt processes applied to computer based
slectronic evidence shoifd be created and preserved. An independent third party should
be able to examine those processes and achieve the same result.

Principle 4: The person in charge of the investigation (the case officer) has overall
sespensibility for ensuring thal the law and these psinciples are adhered lo”

These four principles apply as much fo contentions with disputes as to investigations by
the criminal authorities.”

8 Sworn ta on 237 October, 2009
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Engagement of an IT Expert

[48]  James David Couithard in his first affidavit® details the commencement of his

professional involvement with the Liquidators in this way:

*5. | was instructed on this matfer on 20% 2008, My colleague Stephen Hirst and |
ravelled to Anligua with Mr. Dulien to assist the Liguidators {who had been appointed
receiver-managers of SIB (the “Receiver-Managers’) to examine the Antiguan IT System
of SIB. We worked at the premises of SIB and asserted in gaining an understanding of
the {T Systems there and how they worked.

6. I reperied directy fo Slephen Hirst of Stroz. Another colleague, Byron Lloyd-Jones '
was also present in Antigua. '

7. In eary March, 2009, 1 was instrucied by Vantis to fravel to Montreal. | arrived in
Montreal and first visited the offices of SIB there on 5% March, 2009,

8. Since ariving in Antigua we had requested from the SIB staff and IT Manifest; which
would show the IT equipment which was owned by SIB. However, we never received the
complete list. My purposes in traveliing to Montreal were; {1) to establish what 313
computer equipment was in  the Montreal Office; (i} to image the computer equipment
in the office, as directed by the Receivers-Managers; and (i} to securely erase refevant
daa fo prevent access to that data by unauthorized third parties.”

[49}  As noled above, the Applicant takes issue with & number of actions by the
Liquidators which essentially relate to: (a) destruction of computer data, (b} failure
to co -cperate with certain agencies, {c} acting outside their remit: (d} disregard of

the Canadian jurisdiction, (e} causing the breakdown of trust and corporation and,
{f} overall harm to the estate and the creditors. The matter of the destruction of
computer data must now be addressed in terms of submissions, analysis and

conclusion,

Destruction of, and improper practices relating to, computer and electronic data in
Canada.

[50]  The matters which telf to be considered cen be narrowed down to the following: {a)
: three servers at the Montreal office of SIB were-not imaged and not copied; (b}
four desktops and laplops were not imaged but were securely erased, (¢} the e-
mail servers and Blackberry enferprise servers were not imaged; (d} the IT

spectalists did not appear to have seen instructed by the Liquidators to search for,
collect and 'mage the Blackberrys and data sticks. I

9 Filed on 1% January, 2010
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[51]  According to the Applicant, the Joint Liquidators provided the following purported
explanations for their actions ...

‘(a) the 4 desktops which were erased were not imaged ‘as thelr contents would have
been captured by the imaging of the servers’ sdmissions para. 7;

(b} the servers were to be left at S.1.B Montreal's premises and the Joint Liquidators were
congerred that the fandlord might repossess the premises andfor exercise powers of on
the servers (Admissions para. 6)

(c) the date was deieted in advance of a sale of the machines (Hamiltan-Smith second
Afildavil before the English High Courl; para 84, at page 392 of ADB-6 at 1ab 13)."

[52]  The Applicant goes on to say that "Taken colleciively, the Joint Liguidators’
actions in refation to the computer data were at best reckless and at worst
undertaken deliberately and in exireme bad faith ...."20

(53]  In terms of the evidence, the Applicant refers to T Expert, Mr, Bruce Kelman's
contention that the Joint Liquidators’ actions were not in accordance with standard

. forensic practice and behavior which is to be expected of competent and
reasonable Liquidators when dealing with the preservation ant examination of IT
evidence and records ..."2' Further, refiance is also placed on Mr. Kelman's

expert opinion that the erasing but not imaging of four computers as being

‘extraordinary’;# and his conclusion that it is ‘incorract’ to say that the four
desktops were erased  bul nol imaged as ‘iheir contents would have been
captured by the imaging of the  servers’. Mention is also made of the Kelman's
further conciusion that although data would probably have been captured by the
server, it is not possible to tell whether there is additional data without copying

at the machine.? i

(54]  With respect to ‘erasing of hardware when it imaged copies,’ ‘iternative action’
~ and ‘fjustification’, the Applicant identifies the foflowing aspects of Mr. Kelman’s
evidence. In terms of the first item, it was described as 'folly of the mos! extreme

kind, with regard (o the alternative action to erasing the evidence is that storage at

2 Paragraph 87 of lhe Revised wiitten submissions of Alexandar Fundora
21 First and second Affidavit of Bruce Kellman, core bundie 1 attab 118 12.
2 Kelman's first Affidavit at para, 13

2 Alistair Kelman's first Affidavil, 2t para, 13

21



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 34 of 147 PagelD 23485

little cost would have sufficed; and with respect to the justification for selling the
contention, advanced is that such actions was 'foclish’ in this conlext as the
hardware weuid have been worth an insignificant amount.

[55]  In terms of the matter of Blackberrys and USB devices, Mr. Kelman altached great
importance fo these items in terms of obtaining information for iracing frauds.*

[56] In addressing the methods of data handling employed by the Liguidators, Mr.
Kelman contends that as far as the originals are concerned, these must be
retzined as the need may arise {o return to the original machine.?s Mr. Kelman
also contends that ACPQO standards were broken by the Liquidators and have
made the work of investigators more difficult and has led to the loss of very
relevant evidence;® and at the same time may have potentially affected the
admissibility of the evidence and other related issues in future civil and criminal

cases.?’

[67]  The Applicant next highlighls what is termed "Direct contradictions in the Joint
Liquidators" as revealed in the evidence generally.

[58] In this regard, the evidence relating to the matler of the repossession of the
Monireal Office of SIB as revealed in the Admissions by the Joint liquidators and
an e-mail from Walton Peat (Vantis) and Robert Vallieres (A.M.F) dated 3d March,
2008, are highlighted. Also in this regard, is the question whether ‘all’ data was

* imaged, as stated in the Admissions as opposéd io the Capcon Report where it is
stated otherwise 2

59  Itis also the contention of the Applicant that Mr. Nigel Hamilton-Smith’s evidence
contains misleading statements and inaccurate explanations regarding the data
destruction. Essentially, these refate the use of certain words and phrases in that
context such as 'secured imaged', all IT equipment had been imaged and safe-

1bid at paras 16 & 16

25 Ihid at para 24

2 Mistoir Kelman's first Affidavit, at paras. 19, 55 & 56

% [bid, st paras. 22, 24 & 25

2 atpara 71 of the Revised wiitten subiission of Alexander Fundora
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guarded, ‘standard practice in an insolvency situation, in advance of a sale of the
computers, and done in conjunction with Canadian Ie'gal advice from Ogilvy

Renault'.

[60] As far as the Respondents’ submissions are concemed, they have divided the
issue under into “complaints” by the Applicant and addressed them. They are as

follows;

i "3ofthe servers at the S.1.B Montreal Offices wera forensically imaged and then securely
erased; .
ii. 4 deskiops were securely closed but not imaged;
ii. — the Liquidators did not insiruct the iT Specialist %o search for, celtect or image Blackbemy
devices or servers;
iv. the Liquidators did not instruct the IT specialist to search for, coilect on image Data
sticks;
v.  ilwas entirely necessary {o destioy the original data on the servers. The Liquidators had
only to remove the servers from the Office and take them to a safe place;
vi.  the fear that someone could have authorized access to the original servers was not a
justification but a pretext;
Vil. the Liquidators did not advise the AM.F., of the Court hearing of the ex parfe motion or
the U.S Receiver that the servers had been erased;
vii.  the Liquidaters removed electronic data from the jurisdiction of the Canadian Courts and
reqular authorities;
ix.  the Liguidators' motives were questionabie, being 'unspoken and unspeakable’;
*  the Liquidators acted with an absence of good faith; :
xi. the aclions of the Liquidators were not in accordance wilh the standard -practice or
behavier which is to be expected of competent and reasonable liquidators when dealing
with the preservation and examination of {T evidence and records.”

611 Ab initio, the Respondents say that they admit to the facts alleged at paragraphs

{i). (i) and (vii} on the basis of the explanation below; but they deny the remaining

allegations.

[62]  The Respondents accepl that four computers were erased and not imaged and the
following reasons are advanced for that action. First, the Monireal Office was
merely a sales office. Secondly, the servers in Montreal were disaster recovery

only as to enable basic operations fo continue in the event of a major incident in
Antigua. Accordingly, they were unfikely to have any banking data stored on them.
Thirdly, all banking -information was routed through the Antiguan servers. It is
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submitted by the Respondenis that it was in these circumstanees that the decision

was taken to nolimage these four compulers.?®

[63]  As far as paragraphs (jii} and {iv} (relating the Blackberrys and data sticks) the
argument is that these allegations are not supported by any evidence. They say
futther that the Applicant 'impliedly concedes that these allegations are
speculative” as it is merely stated that the IT Specialist did not appear to have ;
been instructed by the Joint Liquidators to search for, collect or image Blackberries _
and data sticks. :

[64]  Regarding paragraphs {v), {vi), {vii}, {ix} and {x}, the submission is that these
allegations are “founded” upon the findings of the Quebec Superior Cour, while
the aflegation contained in paragraph (i) is based upon the evidence of the
Applicant's ‘alleged expert witness’, Mr. Kelman 30

[65]  The matter of the estoppel with regard to the judgments rendered by the Quebec L
Superior Court has already been determined; bul despite the fact this Court is of ;
the view that there is evidence upon which a determination can be made with
respect lo the malters which and concern paragraphs {v), (vi), {viii), (ix} and {x)

aforesaid.

[66]  Insofar as paragraphs (v} and (xi) are concerned, these relate to the matter of
wiping data instead of preserving the equipment. n this regard, the Respondents
submit that they do not accept that the confidentiafity of the data stored on the
equipment could have been preserved by leaving the equipment on the premises

but removing the power leads so that they could be tumed on, as Mr. Kelman
. contends.  Additionally, the Respondents' other basis for their decision to wiping
the data rather than préserving the hardware are the danger that the Iéndlord of
the premises might detrain the equipment; the making of exact copies of the data
obviating the need to retain the equipment and the fact that the landiord's attention |
* might be drawn to the removal of the said equipment.

# Rovised wrilten Sutmissions of the Liguidators, para. 37
% Revised wrillen submissions of the Liquidalors at para 14,
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Analysis and Conclusion

[67] At this stage it is necessary to recall that the issue under consideration is the
Applicant’s contention thal the destruction of, and improper practices relating te,
computer and electronic data in Canada. in this regard, as noted above, it is the
submission of the Applicant that taken collectively, the Joint Liquidators’ actions in
relation to computer data were at best reckless and at worst, underaken
deliberately in extreme bad faith.

[68]  In the Applicant’'s submissions, reliance is placed on the evidence of Alistar Bruce
Kelman. At paragraphs 10 and 11 of his first Affidavit, he deposes thus:

“10. For reasons which 1 sef out below | do not consider the above opinions and
representations of Vantis conceming the handling of electronic evidence are in
accordance with standard forensic practice or behavior which is expected of competent
and reasenable Liquidators when dealing with the preservation and examination of IT
evidence and records.

11. Firstly it is felly of the most extreme kind 1o rely upon just the forensic images and
not fo preserve the hardware on which the computers are running. As | set out below,
there are numerous problems with merely relying on images. images can become
corrupted in the process of transfer and this fact may well not be discovered before the
hardware is deleted, Furthermore, in high profile high value cases it is always best to
apply the ulmost caution. The purporied reasons for ‘wiping', the preservation of
confidentiafity while the hardware remained resident in the buflding, could have been H
addressed by other means such as the removal of power leads from all computers  so
that they couid not be tumed on while in the building, {and removing the battery packs :
from laptops for & similar reason}. This would have cost nothing.

Putting the hardware o secure storage so that the landlords did not seize it for non-

payment of rent would have been the normal sensible process i accordance with the

basic investigation function of ‘freezing the scene' that is to say collecting and

preserving evidence pending i's subsequent analysis.

t2. Secondly, the purported justification for erasing the data so that the computers could :
be sold, thereby raising money in the liquidation is nonsensical. Second-hand computers !
and sesvers have  little more than scrap value. Second hand computers come with no
warranty or software.

13. Thirdly, with regard to the desktops and leptops which were not imaged but
nevertheless wiped | find this conduct extraordinary. All desklops and laptops should
have been Imaged, when police arrive 2t the scene of 2 crime they gather all evidence in
the process of freezing the scene. Vantis argued that the four unimaged machines were
also captured by the servers and therefore did not require imaging. This is incorrect,
although the majority of data would probably have been duplicated by the servers it is
not possidle io tell whether there is additional data on the machine itself without looking
at #. Furthermore, parficularly with laptops, the copying of data to the servers is not
confinuous but only occurs from time to time when the laplop or desklop synchsonizes
itself with the data on the servers. Typical examples can be emails which have been
wrilten on & faptop but await sending in the outbex of the laptop’s Microsoft Cullook

i
§
r
i
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installation and other recards held in draft. The universal normal process is therefore to
image desklopsfiaptops even if they are not 'slave to the server'.

20. It will be noted that in going about their activiies Vantis appear to have
comprehensively  broken ihe first three of the ACPO's principles upon which the entire
science of forensic computing analysis is based, whether in the griminal or civil arena,”

[69]  Mr. Mark Kirby3 is the counter to Mr. Alistair Bruce Kelman and in his expert
reporf he gives his opinicn on imaging as opposed to seizing of computers; and he
also gives his opinion on the first and second affidavits of Alistair Bruce Kelman.

{70}  Insofar as imaging and seizing are concerned, it is Mr. Mark Kirby's preference for
and considered opinion that business computers should be seized only if there is
an overwhelming technical or legal reason for so doing. He goes on to develop his
opinion about the risks involved in moving computers that have been seized and in
addressing the specifics in the case presented o him. His opinion is that, “Based
on the documeniation supplied to me in this case it is my view that imaging the
computers as opposed to removing them to storage in this case was a perfecily
acceptable course of action and in accordance with accepted practice.”

[71]  Ingiving his opinion, a specific paragraph of Kelman's first and second Affidavits,
Mr. Kirby commented as follows: "With respect o paragraph 1032, he disagreed
and maintained that using a computer image is a perfeclly acceptable
methodology for preserving data in an evidential format.  And crilically he says
that: "Provided proper procedure is followed the use of a computer image as
evidence is universally accepted in Courts in the United Kingdom, Australia and
the United Slates to name but three jursdictions.” He also disagrees with |
paragraph 1132 of Mr. Kelman's first Affidavit. This is his response at paragraph <
12:

"It is my experience that when dealing with investigations involving business information
technology it is actually preferable to leave hardware on site and rely solely on computer
images. | cannoi emphasize enough thal this practice is commonly accepted by

i exhibit “MK1” 1o the Affidavit of Mare Kirby under cumiculum vitae it is stated thal the said Marc Kitby is Senior
Lecturer, Centre for forensic computing |, Cranfigld University. An Inlermational expett in Bi Tech crime who created the
first multi agency naticnal computer forensic unit of the world,

3 Al paragraph 10 of his first affidavit Mr. Kelman is saying basically that handling of elecironic evidence are in
accordance wilh standard forensic practice or behavior

33 Ay paragraph 11 of his firsL Affidavit Mr. Kelman speaks lo the failure i preserve the hardware after the images were
made.
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experienced forensic examiners. Even i computers in this case were seiged, best
practice would dictate they be imaged and any evidence would be derived from that
image. From all the paperwork in this case | see no grounds ta doubt hat images
oblained are a futh copy of what was on the computers before they were wiped.”

[72}  Commenting on Mr. Kelman's contention thal the first three ACPQ's principles
have been comprehensively broken by Vantis, Mr. Kirby gives this opinion;

“Mr. Kelman's assertion that the ACPO Principles have been broken in this case is
incorrect. The principle that applies in this case is Principle 2 which allows examiners fo
access dive machines provided ihal they are competent io do so and can explain the
consequences of their acions to a Court, Mr. Coulthard's comments at paragraph 28 of
hig first Affidavit that he kept handwritien contenpranecus notes exhibited at \JBC3' to
Mr. Coulthard’s second Affidavit, and can confirm that he has complied with ACPO
Principle 3 by keeping an audit trail of his acticns. | would point cut that there is one
omission from Mr. Coulthard's contenpraneous notes. This omission relates to the two
attempts to Image the servers with the forensic tools ‘Raplon’ and ‘Helix 3, as mentioned
al paragraphs 18 and 19 of Mr, Coulthard's first Affidavit, and paragraph 31 of his second
affidavit. Whilstin a perfect world, Mr. Coulthard would have mentioned these actions in
his notes, his faflure to menticn them does not, in my view, amount to a breach of ACPO
Principle 3.7

[731  In his “Overall Opinion and Cenclusion®, Mr, Kirby says that:

34. | have a great deal of experience ir the field of forensic computing. | teach it to law
enforcement students from around the world who attend my courses at Cranfield University. |
have over ten years of experience in carrying out forensic data recovery {and examination} in
the UK and many other jurisdictions around the world and | co-authored and updated the
ACPOC guides from 2001 to 2006. This experience has fed me to the following conclusions :
which t hope will be of assistance to the Court,

*  Mr. Kelman's arguments with respect to the ACPO guides being broken are wrong.

*  Mr. Kelman's affidavils indicate that his approach is outdated. His suggestion that it
is best practice to always recover hardware is wrong. There may be fimes when itis
desirable such as a pedophile case, but by and large in the modern world, it is not
always possible or desirable to seize equipment. This is my view and those of other
agencies in the UK who regularly deal with corperate enterprise investigations.

= The ACPO Best Practice guidelines were not broken by Mr. Coulthard.

= The data that Mr. Coulthard recovered in “computer image” format was recovered ;
according to the best practice. 1 was verified and thus represents an exact copy of :
the: machines in queskion.

* | sea nothing in any of Mr. Coulthard’s Affidavits, fo indicate that the evidence he . i
recovered is unreliable,” i

[74] It wilt be recalled that the liquidation of SIB involves some 27,000 creditors who
are owed in excess of USS7 billion. In these circumsiances, the matter of civil or
criminal proceedings, or both, represent a serious possibility. This brings info
focus the question of the imaging of three sarvers at the Montreal office of SiB and
then they were wiped.
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[75]  Itis common ground that James David Coulthard, a compuier forensic consuitant
and software developer was employed by the Receiver-Managers/Liquidators
through Siroz Friedberg Limited {(*Stroz"),

[76]  In his first Affidavit in delailing®* his activities afler being “instructed on this matter
on 20 February, 2009, “deposed further that his purposes in travelling 1o Montrea!
were to: (i} establish what SIB Computer equipment was in the Montreal Cffice; (ji)
to image ihe computer equipment in the Office as directed by the Receiver-
Managers; and (iii) to securely erase relevant data to prevent access to that data
by unauthorized third parties.35”

[777  The Respondents have admitled that the ihree servers were forensically imaged
and then securely erased. This leaves the narower question to be answered,
which is, whether the hardware should have been retained. And the experts
have advanced what they consider to be cogent reasons to support their view.

[78]  For the Respondenis, the accuracy of an imaged copy is such that the retention
and that in any event virtualization exists to restore the original document.

[79]  Mr. Coulthard, in his second affidavit paragraph 24, describes the process of

virtualization in this way.

*Briefly, through the virtualization process, digital forensic images that have been laken
of date on a computer can be used to restore the data without the need for the original
hardware. Virtualization software recreates the original system from the forensic images
which can then be examined without resorting to the hardware.”

[60]  Butwhile the expert evidence tendered onrbehalf of the Applicant does not dispufe
the use of imaging technigque, certain problems or potential problems are
identified. These include the loss of data because of its fragile nature and

" technical difficuities that may arise during ihe process of imaging. The propesition
is also advanced that the absence of the hardware may even pose a difficulty with
regard to the admission of evidence in this context. This is doubted by Mark Kirby b
who purports to rule that such evidence is admissible. The immediate response to

34 At paras. 5-8
35 At para 8
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this is to say that Mark Kirby has no authority fo make such a statement; and If
even he had, he would not make it on behalf of what appears fo be all courts in
Engfand.

[81]  The nature and context of this liguidation has an irportant bearing on the issue of
ihe relation of the hardware, In particular, the fact of 27 000 cusiomers who are
owed an excess of US $7 billion. The Court therefore agrees with the Applicant
that the hardware should have been retained for the reasens given by Mr. Keiman.
To say as Mr. Martin James Baldock deposes that "the approach with which M.
Kelman apparently supports ceased o be the usual practice more than ﬂv? years

ago."s6

[82]  Further, even though virtualization is now available, there is ro evidence as to
what the process costs as this will be al the expense of the credilors.

[B3]  Mr. Mark Kirby in his expert report also says that the hardware should be retained

if there is an overwhelming, technicat or legal reason for deing so. He later is more
specific by maintaining a paedophile case as one circumstance in‘which such
retention is required®. At the same time and in the same context, Mr. Afister

~Bruce Kelman speaks of high profile cases®. But in the view of the Cour,
regardiess of the label or description used, this fiquidation qualifies as a case
where the hardware should have been retained.

' [8d]  The oiher aspect of the issue is the matter of the four comiputers that were not
imaged but were erased. Mr. Kelman says that such action does not accerd with
standard forensic practice and behavier and even describes the action taken as
being “extraordinary”. These aspecis of Mr. Kelman's opir}ion leave no doubt as to
the incommectness of such action in the eiperts‘ oﬁinien.

[85]  The Respondenis accept that four computers were erased but not imaged and the
following reasons were advanced for the action taken: First, the Montreal Office

¥ See Afiidavit of Marfin James Baldock, sworn on 45" January, 2010 @ para. 7 - Core Bundle, Tab 24
3T At paras. 8 & 34 of his Expert Repori,
¥ At para. 11 of his first Affidavit, supra
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was merely a sales office. Secondly, the servers in Monireal were disaster
recovery only so as o enable basic operations to entrance in the event of a major
incident in Antigua. Accordingly, they were unlikely fo have any banking data
stored on them. Thirdly, all banking information was routed through the Antigua
servers.

[86]  Inthe circumstances, it is submiited by the Respondents that it was in that context
that the decision was taken not to image.

[B7]  Wr. Coulthard has made it clear that he acted at all imes on the Instructions of the
Recelver-Managers. In this connection, he points to the Affidavit of Geoffrey Paul

Rowley®® who deposed as follows at paragraph 9(j);4

“Given the concerns that have been conveyed by our legal advisors that the assets were
atrisk of being distrained against foe unpaid rent and severe charges (as meniioned in
paragraph [9] [f)) and ihe exhibit to (9] [g] above, it was decided by the receiver that the
best course of action after the data was to remove it from the servers which would not
remain under the direct context of the recovery managers. That served the dual purpose
of ensuring that data on the servers could net be misused and the receiver managers did
not need to incur expense in storing the servers to ensure that the data was not misused.
Mr. Coulthard was therefore instrucled o carry out the delefion process. Mr. Coulthard
was familiar with the requirement from his work for the West Yotkshire Police, (which is
one of the reascns why he was chosen for the role).”

[88)  The-reasons for the nondmaging and erasing must now be addressed in greater

detail
The Montreal office was merely a sales office.

[89]  The Court takes the view that while this is a fact in a narrow sense, when looked
al in a wider perspective an enfirely different picture emarges. For one thing,
the evidence that some paymenis were made through Canada; and while there
were only 224% clients from Canada, these two factors must have some
significance. As such, the relatively low figure alone cannot be indicative of
whether or net the computer had daia. By the same token, their location in the

+
i
i
i
t
t
|
i
i
i
I

¥ Geoffrey Paul Rowlsy is a ficensed insolvency praclitioner and partner af lhe company, Vaniis Business Recovery
Services - see NJHS-1 referred lo below.
® Affidavit of Gecffrey Paul Rawley in response to ihe Application of Urgency, being exhibit {NJHS1} fo the Affidavil of
Nige! Hamilton-Smith filed on 15t January, 2010.
4t Repor Lo the Anligua High Gourt by Joint Receiver-Managers on the Stanford Intemational bank Ltd., dated g%
march, 2003 &l page 215. )
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Office cannot reasonably be used as an evidence of the presence or absence of

data refevant o the liquidation or other civil or criminal proceedings.

The computers were for disaster recovery only.

[90] While this may be ihe case, there is no evidence to suggest that this was the only
purpose they served in a sales office connected with SIB: Indeed it s well
documented®? in the evidence as to the part financiat advisors played in the sale
of cerlificates of deposit {CDs). Again, the fact that a Liguidation may go beyond
the recovery of assets cannot be ignored.

All the banking information was routed through the Antigua servers.

[91] By definiion, a sales office cannot be confined to banking information so that in
the Court's view this reascn falls short of being credible. On the whole, the
Court does not consider the reasons for the non-imaging and erasing of the
four computers to be convincing. The Court is fortified by the evidence  relating
to the circumstances of erasing and the apparent urgency to vacate the rented
premises occupied by SiB's Montreal Office where the computers lay.

[92]  As noted before, Mr. Coulthard has made it clear that he acted on the instructions
of the Respondents and that his primary duties were 10 image and deléte the
computer. He also deposed that it was the Respondent's decision to place the
erasing of the four computers on automatic mode so as to save money by not _
incurring further rents. On this account, Coulthard waé suppose o and did leave -
Montreal on 80 March, 2002. Importantly, however the seff-executing mode was :
estimated to fast not more than a few days®, However, on 27" March, Mr. Daniel
Rofiman, who was hired by the US Receivér to locate collect and preserve data -
and information relating to SIB, visited the Montreal Office and as part of his
account, Mr. Roffman deposed as follows at paragraphs 9 and 13 of his Affidavit#: )

4 In the said Report alsc at page 215 it is stated: "We are advised that nearly 100% of the bank's clients were refered to I
158 by Stanford Financial advisors.” ) !
4 Bae "Admissions” at para §, Core Bundle Tab 18

# pffidavit of Daniel £. Roffman, Core Bundle Tab, 18
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“8. During the tour of the Mon¥eal Office, Giraldeau took me into the Computer server
room of the Montreal Office and | observed a comgputer monitor on which appeared the
message ‘Server Erasing is in progress 76%.

Upon seeing the monitor screen, | asked Giraldeau who else had been in the server
roem. Giraldeau advised me that Vantis employees had entered the server room in
order to ... secure the servers.’ { requested that Gitaldeau allow me fo ‘image’ the hard
drive of computers in the space so as to have access to the data contained on those
drives. In response fo my request, Giraldeau stated that Ogilvy would have 1o speak to
Vantis about this, and invited me to speak with Mr. Himo.

13. Based on my observation of the Montreal Office and my conversations with
Giraldeau, it would appear that some electronically stored business records have been
compromised or possibly even destroyed.”

[93]  In the "Admissions™® signed by atforneys on behalf of the Liquidators/Petitioners
and the US Receiver, Ralph Janvey, it is stated in part that: "The deskfop
computers in the guest office, the work reom and at the reception were not imaged
as their contents would have been caplured by the imagery of the servers 4"

{941 That may weli be so, but there is no evidence as to certainty before the Court.

Added to that, Mr. Kelman deposes the following in relation to the matter of the
imaging servers:

“Although the majority of data would probably have been duplicated by the servers it is
not possible %o tell whether there is additional data on the machine itself without looking
atit. Furthermore, particularly with laptops ke copying of data to the servers is not
continuous but only occurs from time to fime when the laptop or desktop synchronizes
itself with the data on-the servers. There can thus be limes where records and data is
held lacally on the deskiop or taptop but has not been synchronized with the servers.
Typical examples can be e-mail which have been written on a laptop but await sending in
the outbex of the laptop’s Microsoft Quttook instaflation and other records held in draft.
The universal process is therefore to image desklops/laptops ever if they are a 'slave to
the server. ¥

[95]  Cn the question of the sforage of the computers, the Respondents subrmil the
foliowing;

“21. In theory, it would have been possible to place the computer equipment into storage.
However, this ignares the fact that the Liquidators were advised by their IT consultants
that by imaging the servers they were retaining an exact copy of the data, and that
therefore there was no need o go fo the expense of placing the hardware into storage.
In addition, as sel cut in paragraph 24 of Nick O'Reilly’s affidavit, atternpting to move the
equipment was most likely fo come immediately to the Lardlord's atention (it owned the
whole building) and perhaps prompt the Landlerd to take pre-emptive distraint action

!
i
i
i
i

45 Core Bundle Tab 13
46 Ipid, at para. 7
7 Fitsl paragraph al para 13
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against the assets. It can further be seen from the report of Mr. Kirby (paragraph 8} that
removing sensitive IT equipment would have its own risks:

‘There are inherent risks in moving computers. Hard drives are mechanical devices
parficularly vulnerable to damage when moved. Likewlse there are often problems with
the cempulers own internal battery which is meant to save important data such as #me
and other key data which the computer may need 1o use when restarting.” Given these
reasons, the Liguidators did not consider it appropriate in the circumstances to place the
IT equipment into storage and instead choose to image and delete I'."

[96]  The matter of cutstanding rents with respect to the SIB's Montreal Office and the
need to vacale the premises urgently was one of the reasons given for the non-

retention of the hardware. But in the view of the Court, the narrative does not add
up because of the following:
1) In terms of sforage of the hardware mention was made of the need for
special conditions tlemperature and humidity levels’ as prerequisites.

2) The whole notion avciding further rents or vacating the Office is
contradicted that the compuiers were still in place on 27 March, 2009
when erasing should have been completed ‘within a few days {at most).’

3) The non-availability of funds is contradicied the Joint Receiver-Managers
Report dated March 16", 2009. The long fitle is: "Report to the Antiguan
High Court by the Joint Receiver-Maneagers on Stanford Intemational
Bank." Which shows under the “Cash Balances” thai SIB held cash in
several bank including the Bank of Antigua in the amount of US
$9,984,971.% Based on inquiries made about the cash balances, the
following is staled in the Report with respect to Bank of Anfigua: :

“Bank of Antigua have made deductions fiom the account of US $6,737, 520 in
relation to ¢redit card debit card account issued fo SIB customers aiong with a
further $500,000 retention of fusther debts. The balance has been released to the T
Receiver-Managers to meet ongoing operational costs of SIB and professicnal costs
that are being incurred by the Receiver-Managers."® The sum shows that US

- $2,747 451, would have been available to the Recelver Managers prior to the date
of the Report being March 16, 2009. The report further indicated that the monthly
safary costs “are in excess of US $180,000." And there was need lo reduce staff
levels.”

4 A} page 218
28 |bid
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[97]

(96}

[99]

oot

The sums show that US $2,747,451 would have been available to the Receiver
Managers pricr to the date of the Report being March 16, 2009, The report furiher
indicated that the monthly salary costs "are in excess of US $180,000." And there
was need lo reduce staff levels.

‘Finally, the Court would address the theoretical difficulties associated with the

storage of computers by saying that such difficulties are not insurmountable.

The matter of the Blackberry devices and data sticks.

The essence of this sub-fssue is the Applicant’s contention that the IT Specialist
were not instructed to collect or image the Blackberry devices or servers and data
sticks. The Respondents’ respanse o this rests, in part, on what Mr. Coulthard
had deposed, which is that at the Montreal Office he searched for but did net find,
these deviees.52

The matter of-the Blackberry devices and the data sticks does not start or end
with what Mr. Couithard has deposed, it goes back to the period-he spent in
Antigua with the Receiver-Managers. According to Coulthard, he was instrucied in
the matter on 20M February, 2009 and traveiled o Antigua with twa colleagues to
assist the Liquidators ... to examine the Antiguan IT Systern of SIB.™! Coulthard
deposes further that: “We worked at the premises of SIB and assisied in gaining
an understanding of the IT Systems there and how they worked". And further still,
in commenting on Alistair Kelman's observationss2 on '-‘Blackberrys" and "data
Slicks” deposed thus:

44,".,. | note thal, as part of the search of the office that | conducted on the day | atrived
in Canada, | did nof find any Blackberry devices. | therefore did not collect or image any
Blackberrys, As | have mentioned above, | am experienced in search and seizure
procedures carried out in any caréer with the police, and | am therefore aware of how to
carry out a search of such devices and | did so in this case.

45. ... I note that, as part of the search that f conducted of SIB's Montreal Office, I did not
find any data sticks, or USB storage devices, despite going through desk drawers and
desks,”

0 Affidavit of James Tevid Coulthard, Core Bundle Tab. 25 @ para. 44.
51 Ibid at para. §.
&2 affidavit of Alisteir Bruce Kelman, Core Bundle, Tab 11 at para. 9.2.3
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[101] Given the time spent in Anfigua in becoming familiar with SIB's system and
Coulthard's experience weorking with the police plus the experence of the
Liquidators, the question must be why the matter of Blackberrys and data sticks
did not arise in the conlext of a sales office. But in the Court's view, the matter

does noi end at this point.

[102] Mr. Geoffrey Rowley in his affidavit at paragraph 9 {a) - {e), deposes as to the
circumstances after the appointment of the receiver of SIB in refation fo the
Montreal Office:

{a.) “Shortly after their appoiniment on the evening of 19% February, 2009 the receiver-
managers were made aware of the existence of the SIB branch office located in Canada
where 5 employees were based. The Canadian branch office was principally a sale
office for 318 and as a result of the SEC's freezing order in the United States the
receivership of SIB, its day-to-day activities had  already ceased.

(b.) The recsiver managers were informed by an employee at the Montreal branch that
SIB was registered with the office of the Superintendent of Financial Institutions ({OSFI'}
the Canadian Federal regulator. The receiver-managers were further informed that OSF|
had aiready served nofice on StB's breach in Monireat verifying the terms of ifs operating
license. ! was understood that the effect of the variation was that o further business
coutd be conducted through the branch office and its role was restricted to dealing with
customer queries.

{c.) The receiver-managers subsequenily arranged for two members of their team to
attend the Montreal branch accompanied by local Canadian Counsel {lan Ness and
Masir Caron, both partners at Ogilvy Renault LLP) of the two members of the receiver-
managers team who attended the premises in Montreal, ong, Mr. Nick O'Reilly is a
partner at Vantis, as well as being a chartered Certified Accountant and a Licensed
Insolvency Practitioner. Mr, O'Reilly is an experienced solvency professional having over
25 years experience in corporate insolvency and {raud cases. Mr. O'Reilly was
accompanied by Mr. Matthew Peat, an experienced manager from Vantis.

{d.) As the Montreal branch of SIB had ro further function, the receiver-managers overall
strategy was to mothball its operations and continue to run the receivership out of SIB's
principal premises in Antigua. The key objective of the visiling team was, therefore, to
deat with the employeas at the branch cffice, 1o preserve any bank records or data held
on the computers and servers, and lo  ensurs that OSF1 was appraised of the situation.

{e.} As plannad therefore, the visiting team fiew to Canada on 22 February, 2008 and
attended the premises on 239 February, 2009, where Mr. OReilly spoke lo the |
empicyees, before sending #hem home ...* ) o

[103]  Without a doukt, the quotation from Mr. Rowley's affidavit is profix but it serves fo
make the following points: {1) Mr. O'Reilly, the experienced insalvency praclitioner
spoke to five employees at the SIB Office along with another experienced
manager from Vanlis. (2) Also in attendance, were two partners from the law firm
of Ogilvy Renauit LLP). (3) And in &ll of this, there is no evidence that the five
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employees were questioned about Blackberrys and data sticks before they were

sent home,

[104] The Respondents have taken issue with the following conclusions by Mr.

Kelman.s3

54. "For reasons which § have set out the failure of Vantis ... to preserve and image the
Biackberries and Blackberry Enterprise server, the failure of Vantis to collect and
preserve all mobile media by conducting feaving inferviews with staff in which such
material were handed over ... are very seiious matters.

56. Vantis’ dismissal of the SIB's Monireal staff without Jeaving interviews and associated
magnetic media and mabile phone refention has led to the loss of what is likely o have
been very relevant evidence to support or undemine information retained in the fmaging
process. |t has also destroyed what is normally a fruitful route of inquiry in investigations
— the ahility to place e-mafls, addrésses and SMS messages in the context of the life of
the staff who are caught up in the investigafion.”

[105] The attendant reasoning is that there is no evidence to support such a
conclusion.® The evidence is supplied by Nicholas Hugh O'Rilley, a pariner at
Vantis Business Recoveries, in his affidavit filed on 12" Febyuary, 2018, deposed
as io the duties he performed with Mr. Peat at the Montreal Office of SIE between

i
i
|

23-24 February, 2009. Such duties included a meeting with the SIB employees
and he goes on fo say at paragraph 17 that;

“As part of these conversations, | asked the employees about the ownership of their
mobile phones, and was informed that they were owned personally rather than SIB. As
there was no indication to the conlrary, | accepted this to be fe case. There was also no
indication that anyone in the office had a Blackberry and this was confirmed from looking
through the invoices received at the premises which showed no charges associated with
Blackberias.”

[106] The Liguidaters did not advise the A.M.F of the Court hearing of the ex parfe
motion or the US Receiver that the servers had been erased.

[107]  The Respondents accept this complaint’ and gxplaih itin this way.®

“While it is accepted that the Liquidators did not Inform the AMF or the US Receiver
immediataly, that the data had been erased, it is respectfully submitted that Bis omission
is enfirely understandable and excusable given that the Liquidators had been advised by
a reputable expert that that data, while erased from the computers in Montreal, had not :
beer: destroyed but instead had been copied to standards acceplable for admisstbility in i

** First Affidavit of Alistair Bruce Kelman, Core Bundle, Tab i at para. 84
* Revised written submissions of the liquidators, filed February 25, 2010 at para. 15.
 \bid at para. 43
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a Courl of Law. In the Liquidators minds, therefare, they were in possession of exact of
the data erased and it is therefore reasonable to exgect that it would not ooour to them to
inform anyone of the erasure.”

[108]  In the cirsumstances the foregoing ends the matter or ‘complaint’.

[109] The actions of the Liquidators were not in accordance with the standard of
forensic practice or behaviour which is to be expected of competent and
reasonable Liquidators when dealing with the preservation and examination

of IT evidence and records.

[110]  As noted above, the Respondents say that the above contention cr ‘complaint’ is
based on the opinion of Applicant’s 'alleged expert,” Mr. Alistair Kelman.

[111] It is.common ground that the ACPO guidelines are used in the area of compter
forensics and it is clear to the Court that Mr. Kelman seeks to measure the
Liquidators' conduct by reference to the ACPO guidelines. They are consisted by
the following four principles:

“Principle 1: No action taken by Jaw enforcement agencies or their agents should change
dala hefd on compuler or storage media which may subsequently be refied upon in
Court.

Principle 2: In cireumstances, where 2 person finds it necessary fo access origingl data
held on Computer to do se and be able Io give evidence explaining the relevance and
the implications of their actions,

Principle 3: An audit trail or cther record of all processes applied to computer based
electronic evidence should be created and preserved, An independent third party shouid
be able to examine those processes and achieve the same result, I

Principle 4. The person i charge of the invesigation (the case officer) has overall
responsibiiity for ensuring that the law and these principtes are adbered 0.
{112}  The Applicant refies on Mr. Kelman's opinion insofar as the handling of data is

conceimed. Included ‘are: The need to refain the original hardware. The
conclusion that ACPO principles 1-3 have comprehensively broken by ithe

Liquidators.  The further conclusion that the Joint Liquidators have made
investigation difficult coupled with the loss of “what is likely to have been very
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relevant evidence” And finally, the actions have pofentially affected the
admissibility of evidence in future criminal and ¢ivil cases.%

[113] The Respondents submit the following:

*25. Mr. Mark Kirby is ane of the co-authors of the ACPO guidelings which Mr. Kelman :
claims Mr. Coulthard failed 10 follow. He is "an international expert in Hi tech Crime who :
created the first muili-agency nafional Computer Forensic Unit in the Wonld" (pg. 1 of

exhibit MK 1 to bis affidavit). He was the head of the UK National Hi-Tech Crime Unit

frem Seplember 2001 to April 2006 and the Computer Forensics Manager of the UK

Serious Organised Crime Agency from April 2006 to May, 2007, He is presently a Senior

Lecturer in Forensic Computing and & Research Leader in Forensic Computing at

Cranfield University (see his CV at MK1}.

26. Having examined ali the relevant affidaviis, Mr. Kirby concludes that the views
expressed by Mr. Kelman that in imaging and wiping the databases Mr. Coutthard failed
fofollow the best practices and failed to comply with the ACPC guidelines, were plain
and simply wrong.  With respect to compliance with ACPO guidelines, he concludes:
“Mr. Kelman's assertion that the ACPO Principles have been broken in this
case is incorrect. The principle thal applies in this case is Principle 2 which
allows examiners lo access live machines provided they are competent to do
s and car explain the consequences of their actions to a Court, Mr.
Coulthard's comments at paragraph 28 of his frst Affidavit that he kept
handwritten contemporaneous notes of his actions. | have sesn the
contemporangaus notes exhibited at JDC3F to My, Coulthard’s second
Afiidavit, and can cenfirm that he has complied with ACPO Principle 3 by
keeping an audil trail of his actions.” - para 14

"Further in relation o paragraph 55 (of Mr. Kelman's first affidavit), as the person who
wrote most of the guides, | can categorically say they were not broken — para. 25.

27. On the questicn of the alleged need to preserve original hardware, Mr. Kirby says:

it is my own preference, as well as the considered opinion of the computer
farensic speciaiist community, that business computers should be seized only if
there is an overwhelming technical or legal reason for doing so. There are
inherent risks in moving compulers. Hard drives are mechanical devices and
particularly vulnerable to damage when moved. Likewise there are often
problems with the compuler’s own internal battery which is meant to save
important data such as §me and other key dala which the computer may need
to use when restarting. Temperature and humidity will also have & bearing on
acomputer in storage.” (para 8)

“Paragraph 50 |of Mr. Kelman's 1% affidavit] again refers to the need to keep
ariginal eguipment. | again disagree. The use of virtual techniques has made
this unnecessary when undertaking investigations of business IT." {para 21)

*I have a great deal of experience in the field of forensic computing. | teach it
fo law enforcement students from around the world who atiend my courses at 3
Cranfield University. | have over len years of experience of camying out v
forensic data recovery {and examination} in the UK and many other :

%% Revised written submissions of Alexander M. Fungdora, filed 26™ February, 2010 at para. 70.
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jurisdictions around the world and | co-authored and updated the ACPO guides
from 2001 to 2006...

... Mr. Kelmans affidavits indicate that his approach is outdated. His
suggestion that it is best practice to always recover hardware is wiong. There
may be dmes when it is desirable such as a pedophile case, but by and large in
the modem world, it is not always possible or desirable to seize eguipment.
This is my view and those of other agencies in the UK who regularly dea! with
corporale enterprise investigations.” {para 34}

28. On the question of admissibifity to the imaged data in Court Mr. Kirhy says:
‘I have been presenting ferensic evidence lo courts in England since 2001. In
all of those cases the evidence has been desived from computer image, [ am
not aware of any Court in the United Kingdom decfining fo allow computer
forensic evidence derived from a properly verified computer image.” {para 9)

*Paragraph 53 [of M. Kelman's first affidavit] discusses the possihility of the
failure of forensic foofs in general. In my ten years experience in this field no
major forensic tool (free or commercial), incluging the *FTK Imager' version
2.5.4 used by #r. Coulthard to image the servers and computers in Montreal,
has been discredited in court in the United Kingdom.” (para 22)

*| agree that the process of wiping is uniikely 1o be reversed if it was carried out
to international standards, However the court does have the computer images
{i.e. the misrer images) that were taken prior to wiping, so there wil be no need
fo attempt to recover data from wiped machines.” (para 24}

"t cannot agree with the general sentiments that the computer images obtained
by Mr. Coutthard are fo be regarded as unrefable. 1t is my opinion that -
provided the compuier images underwent verification during fhe imaging
process ther the evidence that they contain is reliable. It is my view that Mr. |
Coulthard followed ACPG Principies 2, 3 and 4 and therefore my opinion is that :
no ACPO procedures were broken.” (para 26)

*In paragraphs 20 and 21 Mr. Coulthard explains the verification process and
states that all images were verified. This is without doubt the most impertant
part of the progess. If the files are verified then in my opiricn {and that of any
court in the UK where | have used computer image evidence) they are exact
copies of alf data that was on the equipment at the time the operation was
carried out.” (para 31}

29, Overall, Mr. Kirby conchdes that:
“Based on the documentation supplied to me in this case it is my view that
imaging the computers as opposed to femeving them to storage in this case
was a perfeclly acceplable course of actien and a in accordance with accepted
practice.” (Para 10)

“Even if the computers in this case were seized, best practice would dictate . .
they be imaged and any evidence would be derived froms $hat image. From all ) :
the paperwork in this case | see no grounds to doubt that the images chtained
are a full copy of what was on the computers before they were wiped.” (para
12)

f114] | was noted before that Mr. Kirby expressed the opinion that the Joint Liguidators
were not in breach of the ACPO principles by virtue any of Mr. Coulthard’s
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actions. However, the Court has already determined that given the nature of this
liquidation it gave rise to an exceptional legal circumstance posited by Mr. Kirby or
a high-profile case as proffered by Mr. Kellman, for the retention of the hardware,
being the four computers that were not imaged but erased, Additionally, the Court
determined that by virtue of the length of fime the erasing lasted, there may be a
mass of evidence lost. In this connection, the evidence as that the Liquidators and
their IT expert held the view that a mere two additional days were required to
complete the erasing.

Conglusion

[115]  Therefore, having regard to the conlent of Principle 1 of the ACPQO guidelines
which forbids the changing of data held on computer on storage media which may
be subsequently relied upon in court, it is the determination of this Court that the
aclion of the Joint Liquidalors with respect to the erasing of the computer
hardware was not in accordance with standard forensic practice and as such they
acted improperly.
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ISSUE NO.3
Whether Messrs Hamilton-Smi;h and Wastell acted outside of their remit as

Receiver-Managers?

Submissions

[116] The Applicant contends that at the time of their actions, between § and 27 March,
2009, or thereabouts, the Joint Liquidators were Recelver Managers, and that their i

subsequent appointment as liquidators took place on 15% April, 2009, They say
further that by virtue of section 221 (b) of the IBC Act Receiver-Managers are
required io take custody of the property of the corporation and take immediate
steps io stabilize the operation thereof. This should have been done by 26
February, 2009.

[117]  In contrast, says the Applicant, by virtue of section 308 (1) (a} of the said Act, a
liquidator has power fo sell, by public auction or private sale, any property of the
corporation. The Applicant's submissions contirue in this way:57

“That the Joint Liguidators improperly considered their role at the time to he one of 8
liguidation is plain from Mr. Hamilton-Smith’s comment at paragraph 84, bullet 3 of hig 2
English  Affidavit, where he refers to the preservation of the contents of the servers
*before the information is deleted in advance of a sale of the computers.” He
further stated (paragraph 84 bullet 3) that erasing is “standard practice in an insolvency
situation” (emphasis added). The same was evident from the 16 March, 2003 Report of
the Receiver-Managers to the Antiguan Court {See Pages 44 to 55 of Exhibit ADB-5 at f
Tab 1) which states (page 6) that *we are presently liaising with cur lawyers in Canaga to

deal with the sale 0f the assets located in the Canada Cffice...."

“The Joint Liquidators had no power whatsoever to erase original computer data with a
view fo sale, when their remit was merely of stebilization of the ‘business. The Joint
Liquidators in fact undertook the exact reverse of their duties by destroying property
rather than preserving if. The Joint Liguidators acted not only outside the remit of their
mandate from the Antiguan Court, but in obvious breach of this Honourable Coud's
Order and the duties and powers laid down in the Antiguan IBC Act” .

[118] - The Respondents deny the allegation that they exceeded their remit as Receiver-
Managers and submit the following;

“The Liquidators, as Recelver-Managers, did not sell any assels. The complaint there
arises from a passage in Mr. Hamilten-Smith's affigavit lodged in the UK proceedings in
which he said that it is standard practice to preserve data before deletion “in advance of
a sale of the compuiers.” (see page 392 Exhibit ADB 6). First of all, it is clear that Mr.

5 At paras. 90 & 91 of ihe Revised Wrilten Submissions of Alexander M. Fundora, filed 26 February, 2010.
5 At paras. 81 & 82 of the Revised Written Submissions on hehal of the Liquidators, fled 25™ February, 2010,
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Hamilton-Smith was not saying thathe had any immediate plans o sell the equipment.
He was referring to what he considered lo be standard practice. Secondly, as he
explained in paragraphs 28 {c) and 46 of his first affidavit, be was acting on the
assumption that there was a real possibility that SIB would soon be put into liquidation
when the question of sale would arise. It is difficult to appreciate how any misconduct or
the parl of the liquidators can be teased out of these circumstances,

The Applicant confends that the Receiver-Managers funclion was limited to stabilizing
5IB's business and this did not include erasing data. The Ligquidators are of a different
view (see para. 48 of the first Hamitton-Smith affidavii), Mr. Hamifton-Smith is of the view
{hat “the very act of imaging and delefing {and thereby safeguarding) the servers was in
order o "siabilize” the operations of SIB to ensure that no information or data was lost io
the estate” {see also paragraph 26 of the second Hamiton-Smith affidavit). The
Liguidators acted on advice from its IT Specialist that imaging would safeguard the data.
H 5 respecifully submitied that Mr. Hamilton-Smith: is comecl in law in thinking that
safeguarding the data in the way he did was part and parcel of his dufies as Recaiver-
Manager to stabilize the business. But sven if he is wrong, he acted in good faith, and it
can hardly be suggesled that by so acling he-is guilly of miseonduct justifying his
removal.”

[119]  That the Receiver-Managers made mention of the sale of computers {receiver-
managers) is not in doubt as both parties acknowledge this fact. Where they differ
is as to their interpretation of what was said or done in this regard.

[126] Ghen the fact that a receiver-manager is a creature of stafute, being the IBC Act,
the analysis must begin with the relevant sections of that Act.

(121] Section 287 (1) of the IBC Act provides for the appoiniment of a Receiver-
Manager for a corporation in certain prescribed circumstances. The subsections
{2) and (3) of the same section provide that;

“The receiver-manager appointed under subsection (1) may seize the managément and
content of the business of a corporation under this section by placing a nofice to that
effect on the premises of the registerad office of the corporation and by putiing agents of
the appropriate official or receiver-manager into the offices of the corporation of by
designating officers of the corporation to be officers of the recelver-manager or by both
such measures.

(3} A Corporation aggrieved by a seizure under this section may institute proceedings in
the Court for the recovery of the administration and control of the corporation, and the
Court may make such order in respect thereto as fo it seems just and consistent with the
purposes of this Act.” :

[122]  Section 288 of the IBC Actis in these terms:

“288. (1) Within thirty days after a receiver-manager has seized the administration and
control of a corporation under this Division, the receiver-manager shall begin
proceedings in the Court for the liquidation and disselution of the corporation under
section 300 or for the re-organization of the corporation under this Act as the
chrcumstances require.
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[123]

{124]

[%25]

[126]

{2) On an application to the Court by a receiver-manager of a corporation under this
division for the liquidation and dissolution of the corporation, the court has alf the powers
of ke court under section 304 notwithstanding that the corporation is not able to pay or
adequately provide for the discharge of all of its obligations, but subject to section 286
andg section 289.°

By way of summary, then, section 287 (2) gives an appointed Recelver-Manager a
power to seize the management and controf of the business of a corporation and
prescribes the manner in which this is to be done. On the other hand, section 288
places a duty or obligation on a receiver-manager (so appointed) after the seizure
fo institute proceedings in the High Courl either for the dissolution or re-
organization of the corporation. And jogically, the determination of such an
application; is a malter enlirely for the High Court. Of some significance, tog, is the
Court's observation that the word 'stabitize’ does not feature in the said section,
However, by a benevolent consiruction of the word, # could arguably be a
reference 1o the seizure of the management and context of the business; but it
cannol be seen as & word contained in the section 287 of the IBC Act.

As Receiver-Managers in their Report to the High Court dated 16" March, 2009,
thay speak in this mode. “We are presently liaising with our lawyer in Canada fo
deal with the sale of the assets locaied in the Canada office which is limited to
office and IT equipment "¢

On 16" March, 2009, the Receiver-Managers were siill governed by section 288
(1) of the IBC Act and, as such, thelr sole concern, after the seizure, was to
approach the High Court-nothing more.

Much later on, in an affidavit filed on 25% January, 2010, Mr. Nigel John Hamilton-.

Smith deposes at paragraph.28 ¢ that;

"Mr. Blackburn levels further criticism 21 the Liquigators for the statement that the servers
‘were deleted to alow a sale, because the Liguidators, at the ime Receiver-Managers,
did rot have the power to seff. This point goes nowhere because the servers were not
sold or ordered for sale by the Recelver-Managers. Under the IBCA, our appointment as
Receiver-Managers was always likely to 1ast only a matier of 90 days and Mr. Wastell
and | acted on the assumption that there was, at the very least, a reasonable probability
of SIB being placed into liquidation at the end of the receiver-managership. Accordingly,

% Exhibit ADB-5 To the first Affidavit of Andrew D. Blackbum, Tab 1 @ page 49
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we were thinking ahead to that possible liquidation and identifying assets of SIB which
might be available to raise funds for the liquidation (to the extent funding was not readily
available).

Finally, Mr. Fundora’s application suggests that there was some kind of nefarious agenda
behind the imaging and deletion of the data in Montreal, but he is unable to identify any
molive for this. In fact, the Liquidators acled, under advice, in what they believed fo be
in the best interests of crediters — there was no other motive and none has been
suggested.”

[127]  As noted before, the Court inferprets the obligation on the receiver-managers as

being dimited to seizing the administration and control of the comporalion and
within 30 days theseafter insfituting proceedings with a view to liquidation or
re-organization.  This is why the limitation of 30 days assumes great
significance. And there is no discrefion in the Receiver-Managers, period.
Once they fall to carry out the mandate of section 288 (1), this lefs in the
corporation fo instilute proceedings which can also be commenced by the
corporation after the seizure.

[128) In the circumstances, it becomes difficult to understand how the Receiver-
Managers can anlicipate the High Court and act on it, espacielly since at the time
they were yet to be appeinted as liquidators.

11291  Accordingly, the Court finds that the arguments tendered on behalf of the

Respondents are not viable given the statutory context. Therefore, except for the
word ‘stabilize,” the Court agrees with the following submission by the Applicant:

*Plainly, the. role of receiver-manager in the circumslances was at most one of
‘stabilization’ of the business {in the terms of the Antigyen Order paragraph 5) and fo
take the assets info cusiody and controt and not to take steps o liquidate and self off
assels. The role receiver-manager is one of preservation, either to keep the business
running, or in case a fiquidation occurs at some stage in the fidure. Indeed, if liquidation
of the assels was within the remit of a recewer—manager the subseguent appomtmeni of
a liquidator (ant the power to sell} would be pointless.”

Cbnclusién
[130] It is therefore the determination of the Court that prior to. being appointed as

quuidatoks, the Receiver-Managers exceeded their remit by making preparation for
the sale of assets of the corporation and by deleting data from the corporation’s

computers.
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[131] As afinal note, there is no evidence to Indicate the whereabouts of the subject
computers which were last at the office by Mr. Roffman on or about 27t March,
2009. This is in spite of the fact that Mr. Nigel Hamillon-Smith sworn an affidavit in
this matter as iale as 12t February, 2810, and made mention of the issue of SIB's

IT equipment in Canada.®®

ISSUE NO.4
Did the Receiver-Managers/Liquidators disregard the jurisdiction of the
Canadian Courts?

[132]  Onthis issue, the Respondents place heavy reliance on the advice of their counsel
to the effect that the Liquidators did not act uniawfully in taking steps to safeguard
the data. In support Geoffrey Riley deposes as follows;

"... Even assurring that the Liquidators were wrong in law to act as they did, they acted
ingood faith and at all imes under the guidance of their lawyers at a hectic  peint  in
time at the start of the receivership. Mr. Hamiiton-Smith accepts that with the benefit of
hindsight he should have scught recognition first, but given the uricertain state of the law
and the need to take guick action, the fact thal no loss has occurred, and the absence of
advice to obtain recognition the Liquidators cannot be considered to have misconducied
themselves {see paragraphs 10, 49 and 50 of the first Hamilton-Smith affidavit and
paragraph 22 of his second affidavit). Moreover it is not unusual for regeiver-managers in
a mutti-jurisdictional environment to take steps in advance of seeking recognition
(paragraph 20-21 of the second Hamilton-Sniith affidavit).”

[133] Geoffrey Rowley in giving evidence on behalf of the Respondents concedes the
peint by deposing8? that: “The early days of the receiver-managers’ appointment
over SIB ... were very busy and hectic and the decisions regarding the Montreat §
Office were made in good faith, although, with the benefit of hindsight; it would

have been advisable for the receiver-managers to have sought to be recognized
by the Canadian Court first.’s3

% Second Affidavit of Nigel Hamilton-Smith in response to the Application ta remove the Liguidators swom lo on 12
February, 2010, Core Bundle II, Tab 1 at paras, 28 & 28.

61 Revised written Submissions of the Liguidators at para. B7. See also Julie Himo's secend Affidavit paras. B-13, Core
Bundie |, Tab 2,

52 See affidavil of Geoffrey Paul Rowley, as Exhibit NJHS1 1o Ihe affidavit of Nigel Hamilton-Smith in Response Io the
Application to remave the Liquidators at para. 10.

%3 See affidavit of Geoffrey Paul Rowley, as Exhibit NJHS1 to the affidavit of Nigel Hamiiton-Smith in Response to the
Application to remove the Liquidators at para. 10.
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(134] The Applicant in seeking to identify the ‘wrongs’ committed by the Respondents,
submit that they: *()) underiook actions in Canada without the permission of the
Canadian Courts and removed computer material from its jurisdiction without its
knowledge or pemission, (i} failed to inform Registrar Fiamand of material facts
(for example the existence of a U.S. Receiver) on 6" April, 2009 when finally
making their ex parfe spplication for recognition, and (i} made untruthful :
stalements and testimony before Auctair J at the hearing leading to the 11® ,
Sepiember, 2009, judgment.” ' :

[135] For reasens given before, the Court will not dwell on the matter of hearing before
Auclair J. And, as far as the alleged failure to make material facts known lo
Registrar Flamand is concemed, Mr. Philippe Giraldeaus* has deposed that:

™. | am one of the Canadian legal counsef of the law firm of Ogilvy Renault LLP, having
teen appointed by Nigel Hamilton-Smith and Peter Nicholas Wastell with regard fo the
matter of Stanford International Bank Ltd and Stanford Trust Company. Ltd. (hereinafter
the *Bank™);

2. On Monday, Apri 6, 2009, | aftended, with my colleague Ms. Julie Himo, at the office
of the Registrar, Chantal Flamand, of the Commerciat Division of the Superior Court of
Quebec, district of Monfreal, in order to present our clien’s Mofion seeking the
appointment of a foreign representalive, the recognition of a foreigh arder for judicial
assislance and for the appointment of an interim recever;

3. In light of my attendance at the above-menticned hearing with Ms. Hime, | make this
affidavit to conform that | have read Ms. Himo's affidavit dated January 16, 2010 and that
the statements Ms. Himo makes at paragraphs 10 to 20 of her affidavit regarding the
above-mentioned hearing and Motion are Fue;

4. Mare specifically, | can confirm that Registrar Flamand . |
a. did indeed review every Exhibit attached to the Motion; ‘
b.  asked Ms. Himo about the U.S. proceedings and was informed by Ms. Himo ’ !
that a U.S, Receiver was appointed as recelver of the Bank, among other :

entities ..."

[136] At paragraphs 10 to 20 of her first affidavil, Ms. Juie Himo details the procedure

followed af the hearing of the ex parfe motion filed by the Respondents (as
Receiver-Managers) and heard by Registrar Flamand.

[137] Contexlually, paragraphs 19 and 20 are especially significant where Ms. Himo
deposes thal: I

B4 See Affidavit of Phifippe Giraldeau, Core Bundle 1, Tab 27
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“18. | was not given instructions to withhoid nor did | withhold any information from the
Registrar, including the fact that a U.S. Receiver has been appointed as such in the
United States.

20. It was urgent for the Receiver-Managers fo seek recognition of their status until such
time as  the Winding-Up Order appointing them as Liquidators would be issued by the
High Court of Anfigua because there was a number of urgent issues o be dealt with in
Canada, including dealing with the landlord of the premises where the bank operated in
Montreal and where the Bank's assets were stored, as alleged at paragraph 24 through
28 of the mation, as well as class action proceedings which had been filed against the
bank in the Province of Alberta, Canada, as alleged at paragraph 30 of the motion {see
Exhibit R-6 of the motion).”

[138] Despite the admission by the Respondents and despite the urgency refied on by
the Respondents, the Court considers it prudent to identify the statutory context.
Part Xlll of the Bankmuptcy and Insolvency Acts® deals exclusively with
international insolvencies which by its definitions and subsiantive provisions would
apply 1o the Respondents.

[139]  in particular, the two following definitions are relevant:

" ‘foreign proceeding’ means a judicial or administrative proceeding commenced cutside
Canada in respect of a debfor, under a law refaling lo bankruplcy o msolvency and
dealing with the coliective interests of creditors generally’;

‘foreign representative’ means a person, other than a deblor, holding office under the faw
of a jurisdiction outside Canada who, irespective of the person’s designation, is
assigned, under the laws of the jurisdiction outside Ganada, functions in connection, with
a foreign proceading that are similar to those performed by a ‘truslee, lfiguidation,
administrative or receiver applied by the Court.”

[140} Cleary, the Respondenis would gualify as a “foreign representative” for the
purposes of the BIA. Accordingly, sections 268 (2), {3} (4) and (6) which read
thus:

* Limltation or trustee’s authority

{2) If a foreign proceeding has been commenced and a bankrupicy order or assignment
ismade under this Act in respect of a debtor, the Court may, on application and on any
term, i considers appropriafe, limil the properly to which the authorty of the frustee
extends lo the properly of the debtor situale in Canada and to any property of the debtor. -
outside Canada that the Court censiders can be effectively administered by the trustee,

Power of the Court

(3) The Court may, in respect of the debtor, make such order and grant such relief as it
considers appropriate to facilitate, approve or implement arrangements that wilf resull in
a co-ordination of proceedings under this Act with any foreign proceedings.

8RS, 1985,c. B3
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Terms and conditions of orders
{4) An order of the Couwst under this part may be made on such terms and conditions as
the Court considers appropriate in this circumstances.

Court not compelled to give effect to certain orders
(6) Nothing in this part requires the Court to make any order that is not in compliance
with the [ews of Canada or to enferce any order made by a foreign Court”

[141]  In a futile effect to defending their actions, Mr. Nigel Hamilion-Smith deposed as

follows at paragraph 21 of his second affidzvit:68

"21. In paragsaph 87 [c} of his first affidavit, Mr. Blackburn criticizes the Liquidators for
only applying for recognition on 6% April, 2009, in any experience, i is quite usual for
insolvency practilioners operating in a mutti-jurisdictional envirsnment to investigate what
assals are available fo them in a given jurisdiction before applying for recognition in that
jurisdiction. The same modus operandi was adapted by the US Receiver, who only
applied for recognition in Canada as a respense to the Liguidaters application, Qur
aclions in Canada were undertaken in conjunction with Canadian legal advice from
Ogllvy Renault, when it became necessary to apply for recognition, | was advised that
this was the case and advised my Canadian lawyers accordingly.”

[142)  in order to complete the picture, it js appropriate fo quote from Ms. Himo's second
affidavit where she deposes as to the Respondents’ actions and the refevant law:

“8. | am unaware of any principle at law which would lead me to conclude that because
the Liquidators were not licensed trustees under the BIA, their actions with regard to the
assets and records of the Bank located in Montreal prior to the presentation of the motion
were Hlegal. This is an important issue that ] will advise the Liquidators to raise should
the Supreme Court of Canada grant their eventual applicetion for leave to zppeaf;

9. More specifically, section 271 (3} of the BIA merely provides that the court may, on
application by a forgign representative, appoint a trustee as interim receiver. Part XIIt of
the BlAdoesnot  require that a foreign representative generally -act through 2
Canadian trustee. Al the time of our Motion before Registrar Flamand, no Canadian
case law addressed this issue;

10. During the heasing on the motion on April 6, 2009 and in our Mefion af paragraphs
24 to 28, [ informed Regisfrar Flamand that the Liquidators already tock action to close
the Montreal office and that one of the principal reasons the Liquidators were seeking i
recognition of their appoiniment was to deal with the landlord of the premises where the
bank operated in Montreal and to lake precautionary measures lo safeguard property
located in Canada."

.[143] The legal advice given to the Respondents is of no concern to this Court except to
say the basic issue tums on vires or the treatment of a clear prohibition. And it is
one thing to investigate what assets are available and it is quite another matler fo

% Second affidavit of Nigel Hamilten-Smith, Core Bundle I, Tab 1.
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image and erase computer data and then ship out the discs to the United Kingdom
- even before the application for recognition which was flled in 61 April, 2009.

Conclusion

[144]  itis therefore the determination of the Court that the Respondents disregarded the
jurisdiction of the Canadian Courts by undertaking actions in Canada with respect
to SIB, otherwise than in accordance with the Bankruptcy and Insolvency Act and
removed computer data alsc without the knowledge or permissian of the Courts in

Canada.

ISSUE NO. 5
Whether this Court bound by the UNCITRAL mode! insolvency laws?

[145]  In proceedings in the UK with respect to SIB, Mr. Justice Lewison in the course of
rendering his fudgment in the said matter with respect to the UNICTRAL model
insolvency laws and said this:

‘On 30 May, 1997, the United Mations Commission on internationsl Trade Law
FUNICTRAL") adopled the text of a mode! law on cross-horder insolvency, which was
approved by a resolution of the United Nations General Assembly on 150 December,
1897, The model taw is not binding in any jurisdiction, although the UM recommends that
in the interest of unifermity as few changes fo the text as possible be made."s

[146] The Respondents make this the folloyving subniission on the issue:

“ 172. The Applicants contend that because of the multi-jurisdictional and infernational
nature of ihe figuidation, reference should be made to the UNCITRAL model laws. The
Respondents’ shorl answer fo this point is that none of the UNCITRAL madel laws has
been ratified or enacted in Antigua and Barbuda. The provisions of the model laws are
therefore of academic interest only and are enforceable in an Ankiguan Court of law —
see Reg. v, Home Secretary, Ex p. Brind {1991] 2 WLR 588.

11471 In the absence of any statute in Antigua and Barbuda giving ffect to the mods|
faw, the Court agrees that the UNCITRAL model insotvency laws are not binding.

7 [2009] EWHC 1447 (Ch) at para. 3.
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[148] In this context it is appropriate to mention that under the Laws of Antigua and
Barbuda, there are two regimes for the incorporation and related matters in
relation to companies and corporations. One is governed by the Companies
Act 1995% while the other falls under the |BC Act.

[149] The matter of the English Insolvency Rules 1986 which arose in the case of Hugh
C. Marshall Snr. v Antigua Aggregates and others6? concerned the proéedure
and the law to be followéd with respect o a company incorporatéd under the
Companies Act coupted with the abserice of insolvency rules being enacted, In
confrast, the issue here relates to the removal of a fiquidator which is expressly
provided for by section 304 of the IBC Act. As a consequence, neither the Hugh
C. Marshall Sor. case nor the English Insoivency Rules 1986 are relevant to this

matter. :

Conclusion

{150] This Court is not bound by the UNCITRAL model insolvency laws.

¢ Act No. 18 of 1995,
 Civil Appeal No. 23/199%
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ISSUE NO. &
Does the Applicant have standing to make an application for the removal of
the Hquidators; and what is the legal test for the removal of a Liquidator?

[151]  As far as the matter of standing is concemed, the relevant provision of the IBC Act
is section 304. It bears the marginal note “Court Powers™ which it grants in wide

terms. However, for present purposes the material words are as follows:

“304. In connection with the dissolution or liquidation and dissolution of a corporation, the
Court may, if itis satisfied that the corporation is able fo pay or adequately provide tor the
discharge of all of its obligalions, make any order if thirks fit, including, withou fimiting
the generafity of the foregoing:

{a) an order to liquidate,

{b} an order appointing a liquidator, with or without bonding, fixing his remuneration

and replacing a liquidator ..."

[152) The section is silent as to who has standing to make an application for the
dissolution of liquidation of a corporation. But it cannot be that this opens the
flocdgates. To begin, who is the applicant?

[153] In his sixth Affidavit, Mr. Alexander M. Fundora, the Applicant gives his place of
residence as 839 South West 720 Avenue, Unit No. 116 Miami, Florida 33143,
United Stales of America. He deposes further that he is a creditor of S1.B and
that he helds deposits in the form of certificates of deposit with 5.1.B totaling US
$2,779,526.57 (US $2,484,401.78 in principal),

[154]  Applications for the removal of liquidators is a prominent constituert of company
law in its various aspecls, Such applications are based on the relevant statutory
provisions and ever fime the courts in varying junsdiclions have, in interpreting
these provisions, given ruling as o who has standing.

[155] - The ‘question of Jocus standi arose in the case of Deloitte & Touche AG v
Johnson and Another.?¢ |n that case, the Applicant was neither a creditor nor a
confribution and this was chaflenged on the basis of lack of standing. The Privy
Council gave this ruling: ' E

70 [1930] 1 WLR, 605

51



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 64 of 147 PagelD 23515

"Secticn 106(1) of Companies law did not limit the category of person entiled to apply for
the removal of an official liguidation by the court on due cause being shown, and the
plaintif§ had the requisite statutory quaification fo make the application for the removal of
the company’s fquidators. Since the plaintiff had alleged that the liquidators had an
interest which conflicted with their duty to the company and its creditors, but not that they
owed any duty fo the plaintiff, only the creditors had a legifimate interest in complzining

- of such a conflict of inferest. Also, since the liquidators were able and willing to continue
in Office and the credilors were the only persons wilh a legifimate interest in having them
removed, had not appfied for their removal the plaintiff was not entitled to invoke the
court's statutory jurisdiction under segtion 106(1)," 11

[156] Lord Millett for the Board concluded on this note:

“Where the court is asked lo exercise a stalulory power, therefore, the applicant must
show that he s a person qualified fo make the appiication. But this does not conclude
the question. He must also show that he is a proper person o make the application.
This does net mean, as the plaintff submits, that he *has an interest in making the
apglication or may be affected by its outcome.” It means that he has a fegitimate interest
in the relief sought  Thus even though the stalute does not limit the category of person
who may make the appfication, the court will aot remove a liquidator of any insolvent
company on the application of a confributory who is not also a creditor: see In re
Cobenstoke Lid {No. 2) 1990 B.C.L.C 0. This case was crificized by the plainfifi. Their
Lordships consider that it was correctly decided.™?

[157] Based on the ruling in the Deloitte & Touche case, this Court in Financiai
Services Regulatory Commission v Peter Queeley and Hugh Henry,”? in
construing the said section 304 of the IBC Act ruled that the Applicant
Commisstener did not have standing fo seek o remove a liquidator.

[158] in this case, the factual matrix is different in that the uncontradicted fact is that Mr.

Alexander M. Fundora, is a creditor of 5.1.B., and by' virtue of this fact the Cour
agrees with the Applicant’s submission that he has sufficient interest to make the
application based on the ruling of the Privy Council in the Deloitte & Touche AG
case. Inany event, itis settled law that only persons with a positive interest in the
outcome of a liquidation could apply to show due cause of the removal of a
liquidator.7

7 thig

2 vid at page 1611

73 Claim no. ANUMSG2005/0408 per Blenman J.

74 See: Johnsen and Dinan v Deloitle and Touche A.G [1997] CILR 120; 7{3) Halsbury's Laws of England (4% Edition)
para. 2376
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Legal test for removal

1159} The second aspect of the issue concems the legal test for the removal of a

fliquidator. This has twe aspects: the slatutery prerequisites and the grounds for

removal.

Statutory prerequisites

[160] Having regard to section 304, as outiined above, the immediae question is

whether this Courl is satisfied that the corporation (SIB} is able to pay or
adequately provide for the discharge of all of its obligations.

[16%] This is necessarily an accounting function, however, there is no accounting
statements before the Col_th. What does exist, is a number of affidavits which
speak to matters accounting and the general financial position of SIB. The Ceurt
must do the best it can in the circumstances. Of some significance in this regard,

is the fact that there were no submissions by either parly on the statutory aspect of

the issue.

[162] In Reports™ to the High Court of Antigua, this identical statement is made;

“Dividend Prospects for Creditors as ali the Court recognition proceedings have either
not been adjudicated upon, or the decision is subject fo appeal and often assets being
land with an anticipated long 1all realization period we are still unable at this stage to
estimate the level of any distribution to reditors.”

[163] In a further Repori™ io the High Court of Antigua and under the caption:
*Conclusion on the Insolvency of S1B,” the following is slated:

"Since our appointment we have been able to establish thal SIB has outstanding investor
liability balances tetaling some $7.2 billion.

)t has not been possible to identify assefs that total an amouni close to the liabiliies
owing to investers and there will be further liabiiities to suppliers such as telephone,

- utiliies, tex zuthorifies, employees, scftware providers which have yet to be fully
established, although our current estimate that such liabilites are in excess of US $1
mikion.

8 Report 1o the Antiguan High Court by the Joint liquidators of the Stanford infernalional Bank Limiled filed on 9%
Cctober, 2069 and 15 January, 2010 at pages 231 and 3 respeclively.

8 Report 1o the Anliguan High Court by the Jeinl Receiver-Managers on Stanferd Inlemationat Bank Lid., 2l pages 220-
221.
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The Receiver-Managers have therefore concluded that SIB is insclvent and is not
capable of being re-organized via Receivership. We therefore befieve that SIB should be
placed into liquidation without delay in order that the appointed liquidators can continue
ihe work required to realize the assets of SIB, agree to creditor claims of SIB and in due
course return monies to crediters.”

[164] Extracts from a letter daied 130 May, 2009, from the Liquidators to creditors
reveal that the Liquidators advised in these terms: “The records of SIB indicate
that as of February 19, 2009, SIB had 27,992 active clients, Including accrued
interest to February 19, 2009, the Bank’s records indicate a total of US $7.2 billion
is owad fo deposifors. Al present we therefore summarize our current estimate of
the maximum value of the Bank's assets as follows. Tota! assels could therefore
be below US $1 billion against depositors liabilites of US $7.2 billion.”

[165] I a Report filed on 158% January, 2010, the Liquidators say at page 2 that: “The
Liguidaters have agreed claims of 7,119 investors totaling US 2.6 billion and the
adjudication of claims received and enquiries from investors are being processed
on a daily basis. Attached to this report is an analysis detalling the level of usage
of the claims system,

{166] We confinue to deat with e-mail enquiries responding o investor queries both in
Engiish and Spanish Investors are now able to view their accounts, register their
claims and change their address details via the Online Claims Management
System.” '

[167]  Ms. Karyl Van Tassel, 2 certified public accountant deposed”” to a varlety of
relevant matters:

“ 7. Mr. Hamiiton-Smith agrees in paragraph 11 (a} that SIB and other Stanford
Intenational Group companies were invalved in a massive 'Ponzl' scheme, vet he
spends the balance of his affidavit essentially contending that SIB observed corporate
formalities. - :

12, With more than $7 biflion in claims, CD holders will be by far the largest class of
¢laimants by dollar amount; dwarfing all other claims against SIB and other Stanford
eniities.

77 Second Affidavit of Karyl Van Tassel, Exhibit ADB-6 to the First Affidavit of Andrew 3. Blackburn, Tab 14 atpara. 7, 12
&13.
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(168)

(169}

13. There is at present more than 36 biflion shorifall between SIB CD procesds and the
prior assets of all Stanford entities combined. | know flem these transactions that my
team has been able to trace funds left in SIB's accounis and were widsly dispersed fo
many other Stanford entities and from those entities yei further. Based upon cur
analysis to date roughly $1 billion simply cannot be accounted for. The financial records
of these enfities are confusing, incomplete and do net begin to tell the story of what
happened to all the proceeds. While some additional assels may be traced and
separated that wifl fikely not lo be feasible as fo all.”

in commenting on what Mr. Hamilton-Smith said about SIB holding $10 million at
Bank of Antigua on account, Ms. Van Tassel deposed that:

“{VIl} SI8 and othar Stanford entilies experienced extreme cash flow problems during
the three months immediate proceeding the receivership tier 2 investment were being
liquidated to raise cash yet it appeared that the $10 milicn in the Bank of Anfigua
account was not used to any appreciable extent prior to receivership.”

In- their Report™ to the Antigua High Court, the Joint Receiver-Managers, under
the rubric “Operations Undertaken by SIB in Antigua® and "Cash Balances” state

the following:

“The Bank Records indicate that it has $104,421,957 in loans oulstanding against clients
Certificate of Deposit (*CD"), It is nof considered that it wil be possible {0 realize value
for these loans since they are collateral against clients’ own deposits with the Bank,

The records of the Bank further indicale that as of February 19, 2009 the Bank had
27,992 active clients. Including accrued interest to February 19, 2009 the Bank's records
indicate a total of § 7,206,209,579 as invested by clients and held in the following
products:

[Produst) US § Miltion
Fixed CD 4,052
Flex CD 1,994
ILCD 13
Express Alc 227
Performance Alc 1
Premium Afc ) 19
TOTAL 7.206

Our investigators have estabfished that at the close of business on Wednesday February

18, 2009 SIB’s records detained the following cash balances being held. .

Bank Country Uss$

The Toronto Dominion Bank Canada 18,918,662
Trustmatic National Bank United States of America 1,888,857
HSBC Bank ple, HSBC Bank, United Kingdom 5,246,601

™ Reparl to the Antiguan High Sourl by the Jeint Recaiver-Managess on Stanford Intemational Bank Ltd,, Exhibit ADB-5
of the first Affidavit of Andrew D. Blackburn, Tab 7 at pages.47-48 and 50-51
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Panama S.A.

Bank of Antigua Antigua 9,984,971

Commercial 8ank United States of America 5,457 680
TOTAL BALANCES 46,594,623" 19

[#70]  The measure of the foregoing will be brought into the equation at the stage of the
analysis and conclusion.

The test for removal

[171] Again, as with the matter of locus standi, section 304, is sifent on the grounds
upon which as liquidator may be removed by the Courl, The power, ‘make any
order it thinks fit," is wide but cannot be unfetiered. A further point is that wording
of section 304 differs from other statutory provisions concerning the removal of
liquidators, in the circumstances, the decision based on other slatutery must
provide guidance to the Court.

{172]  An oulline of some of the statutory provisions would assist the matter section 106
(1) of the Companies Law (1995 Revision, Cayman Islands provides that; "Any
official liquidation may resign or be removed by the Court on due cause shown;
and any vacancy in the office of official liquidation appeinted by the court shall be
filled by the court” Section €3 of the Companies Act 1862, England reads: “Any
official liguidator may resign or be removed by the Court on due cause shown.”
Similarly, section 242 (1) of the Companies Act 1948, England provided that: "A
fiquidator appointed by the court-may resign of, on cause shown, be removed by
the Courl.” And section 304 {2) dealing with voluntary iiquidaﬁon, reads: "The court
may, on cause shown, remove a liguidator and appoint another liquidator.” Finaily, |
section 108 {2) of the Insolvency Act 1986, England says that: “The Court may, on : : }
cause shown, remove a liquidator and appoint another.” |

[173] On a review of the authorities cited and submitted,®? it is clear that the recurring

words for the removal of a liquidator is 'due cause. And ene of the earliest

9 The said Repor eeveals that ali the Banks except HSBG Bank Panama S.A and Commerce Bank, respondad 10 the
confirmation sought as to the account numbers and the balances.
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authorities based on the relevant legislation is the case of In Re Adam Eyton.dt
And in the context of the Commonwealth Caribbean and, in particular, the Territory
of the Cayman Islands, Justice of Appeal Telford Georges (as he then was)
in Johnson and Dinnan v Deloitte Touche made this ruling on the point:

“A review of the cases establishes that the process of resclving an application for the
removat of a fquidator raises Hiree stages: (a) Does the applicant has the locus standi to
apply? (b) Had due cause been shown and {c) If such cause has been shown, should the
court exercise its discrefion to remove the liquidators? The issues as 1o whether or not
due cause has been shown and whether the discretion should be exercised are far more
frequently canvassed that the issue of standing. That issue is often controversial, the
application being usually made by a creditor or contributory. "8

[174] And in the context of the section 304 of the IBC Act, Madam Justice Louise
Blenman in Financial Services Regulatory Commission v Queeley and
Henry® efter an extensive review of the authorities on the appropriate lest came

{o this conclusive at paragraph 55 of her judgment:

*The burden is on the applicant to show good cause for removal of a liquidator, | am of
the view that the statutory provision confers a wide discretion on the Coust which is not
dependant on proof of particular breeches of duty by the liquidator.”

Application of the test - ;

{178}  The focus classicus must be the case of in Re Adam Eyton Limited3 The

headnote to the case reads:

“The jurisdiction of the Gourt to remove a liquidator under ss. 93 and 141 of the i
Companies Act, ‘on due cause shown’ is not confined 1o cases where there is  personal :
unfitness in the liquidater. Whenever the courl is satisfied that it is for the general

8044, FSRC v Queeley and Henry {2006} Claim Number ANUMSC 20050400;
12, UK Insolvency Act 1986 at section 172;
13 In Re Adem Eyton {1887} 36 Ch. D. 298;
14, UK Insolvency Ruies 1986 at page 155, Rule 4. 120-CVL;
15. Hugh C. Marshall Snr v Anfigua Aggregates Lid. Antiguan Cour of Appeal, Civil Appeal Mo, 23 of 1989;
18. Deloifle & Touche v Johnson [1998] 1 WLR 1805;
17. InRe Marsellles Exiension Rallway and Land Co. {1867) LR 4 Eq. 692,
18. Re Keypak Homecare Lid [1987) BCLC 409;
19, Shepheard v Lamey (2001) BPIR 939;
20. Re Buildiead Ltd {in liq.) {2004] (No.2) EWHC 2443 {Ch) {2008}, BCLC 9;
21, SiSL Capital Fund Lid v Tucker [2006] B.C.C. 463;
22, AMP Music Box Enterprises Lid v Hofiman [2002] (Ch) {2002] BCC 935;
23 Re Edennote Ltd. [1996] B.C.C. 718;
24. Re AMF Internalional Lid, [1995] BCC 439;
25. Re A&C Supplies Ltd and Others [1885) 1 BCLC §03.

B111897] CILR 120

2 Ibid a 146-147

83 Supra

¥ Supra

I
1
h
|
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advantage of those interested in the assels of the company that a liquidator be removed,
it has power to remove him, and appoint & new one.”

[176] And Lord Justice Cotton, with whom the rest® of the Court agreed, ruled thus:

“Now In my opinion, it is not necessary, in order fo justify the Court under this section in

remeving the liguidator, that there should be anything against the individual. in my ;
opinich, altheugh of course unfitness discovered in a parficular person would be a ;
ground for removing him, yet the power of removal is not confined to that, and i do not
fhink that the late Master of the Rolls in the case of In Re Sir John Moore Gold Mining
Company [12 Ch.D. 331], which has been cited, intended to give an exhaustive
definition.  In fact he peints out that, and what he says is this; ' should say thay, as 2
general wle they point to some unfilness in the persor — it may be from personal
character, or from his connection with other parties, or from circumstances in which he is
mixed up — some unfilness in the wide sense of the lerm. He does not intend to exhaust
all the grounds, but, in my opinien, and | believe the rest of the Court agree with me, if
the court is safisfied on the evidence before them that is against the interest of the
liguidator, by which 1 mean alt those who are inferested in the Company being liquidated,
that a particular person should be made iiquidator, then the Court has power to remove
the present liquidator, and of course then to appoint some ofher persor in his place.”

[1771  Of perhaps importance are these words of Lord Justice Bowen:

“in many cases, no doubt, and very {ixely, for anything | know in most cases, unfitness of
the liquidator will be the general form which the cause will take upon which the Courtin
ihis class of case acts, but that is not the definifion of due cause shewn. In order fo
define “due cause shewn” you must look wider afield, and see what is the purpose for
which the liquidator is appointed. To my ming the Lord Justice has correctly intimated
that the due cause is Io be measured by reference fo the real, substantial, honest
interesis of the liquidaticn, and 1o the purpose for which the fiquidator is appointed. Of
course, fair play to the liquidator himself is not fo be left out of sight, but the measure of
due cause is the substantial and real interests of the liquidation. That should be
theroughly enderstood, | think, as of great impettance; and in thal sense it seems lo me :
this case is of interest because # clears, once and for all, away the misconception upon
which the argument of the Appeilant's counsel was based.” i

[178] Learned Senior Counsel on both sides have cited authorities on the narrow
questior: of the Application of the test of the removai of a liquidator. However, in
the view of the Court, there can be no dispute in the conclusion that this decisions
on the point subsequent to the Re Adam Eyton case are really re-statement of the

i
i
[
¢
-
P
!

principle or variations thergof.

[179]  In this regard, In Re Buildlead Ltd {No. 2)# Etherton J. expressly acknowledged
that “the torchstone for an appraisal of whether cause has been shown of the
removal of a liquidator is the principle stated by Bowen LJ in Re Adam Eyton.”

5 Being Bowen, L.J. and Fry, LJ. I
8 Supra
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And in Shepheard v Lamey® Ihe necessily to piove misfeasance or
incompetence was ruled out. Rather, the Claimant only had to establish that
there may be a case of misfeasance or incompetence.

Conclusion

[180] itis the determination of the Court thal the Applicant has standing to make the
application of the removal of the Liquidators, |t is the further determination of the
Courl that the test for the removal of a liquidator is due cause, L

ISSUENO, 7
Has the Applicant shown due cause?

{181] The Applicant begins his submissions with certain references to the judgments
referred by the Court in Quebec. For reasons given above, this particular

submission will not be brought into the equation in terms of findings made therein,

[182] Interms of the matter ‘due cause' it is the Applicant's submission that;

“The Antiguan High Court has confirmed in Queeley and Henry that the correct test was
one of 'due cause’. In view of the nature and purpose of liguidation, it must be the case
that the benchmark for remova! of a liquidator need not reach the standard of misconduct
or misfeasance. Due cause includes or ought to inglude, as shown below, Gonduct which
may adversely affect the abilty of liquidators to perform especially in cross-border
liquidalions, the process of liquidation or affects or may jecpardize creditors, 88

[183] The Applicant goes on to detail principles®derived from the cases concerning

“sufficient cause” or “due cause."

*127. The foliowing principles set out what conslitutes “sufficient cause” or “due cause™
fThe cases refer to the test for removal under a number of different insolvency Act Rules,
such as voluntary winding up, compulsery, and applications to the court andlor by
meefing of creditors. Courts have confirmed that the same principles apply in all cases —
see Warren J at [87} in SISU Capital Fund Lid v Tucker [2005] EWHC 2170 (Ch){See-21
of the Legal Authorities}].

a. interests of the liquidation: ‘cause” is 1o be measured by reference o the
real, substantial, honest interests of the liquidation and to the purpose for which
the liquidator is appointed (Re Adam Eyfon Lid, ex p Charfesworth (1887} LR
36 ChD per Bowen LJ at p306 and approved in Queeley and Henry at [54]);

7 Supra
& Revised written Submission of Alexander M. Fundora at para 126
% |bid at para 127
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b. no misconduct necessary: the words "due cause” do not require anything
ameunting to misconduct or personal unfiness. It is sufficient if it can be
shown that it was on the whole desirable for the liquidator to be removed {per
Maiins VC in Re Marseilios Extension Raiiway and Land Co (1887) LR 4 Eg
692 at p694 (See Tab 17 of the Legal Authorities) quoted with approvat by
Millet £ in Re Keypak Hemecare Lid {1987) 3 BCC 558 at p563 (See Tab 18 of
the Legal Authoritles);

¢. sfandard of proof: in Shepheard v Lamey }2001] BPIR 239 at 840 (See Tab
19°of the Legal Authorities) Jacob J said that *all one has to find is some good
cause why a person should not continue as a liquidator. You do not have 1o I
prove everything in sight; you do not have to prove, for example, misfeasance :
a5 such; you do not have to show more than there may well be a case of - !
misfeasance or, indeed, incompetence’. This was echoed in Re Buildiead Lid
(in Liquidation) {No. 2) [2005} BCC 138 at 156 per Etherton 4 {See Tab 20 of
the Legal Authorities} who stated that the court has a wide discretion to remove
a fiquidator, which is not dependant on the groof of particular hreaches of duty
by the liquidater {also approved in Quealay and Henry at [55));

&, the level of skill required: the court expects a liquidator to be efficient,
vigorous and unbiased in his conduct of the quidation and should have no
hesitation in removing him if satisfied that he has fafled to live up fo those
standards, unless it can reasonably confidently be said that he will live up to
those requirements in the fulure {per Warren J in SISU Capital Fund Ltd v
Tucker [2005] EWHC 2170 (Ch) at [85] (See Tab 21 of the Legal Authorities):

e. court's duty fo remove: although removal of 2 liquidator may necessarily
involve criticism or a liquidator, cours should not shy away from this. Indeed, a
court has a duty 1o remove a liquicator in: appropriate cases as it sends 2 ¢lear
message o liquidators that they have an important function which should be
effectively concucled {see AMP Music Box Enterprises Ltd v Hoffman [2002]
EWHC 1899 per Neuberger J at p 1001 {See Tab 22 of the Legal Authurities));

1. regard to wishes of creditors: the court should have regard 1o the wishes of
the majority of those interested in deciding whether to remove an office holder
{See Re Edennote Lid [1998] BCC 718 (CA) Per Nourse LJ at p725H (See Tab
23 of the Lega! Authorities)). A Liquidator will be removed if the credilors ac
longer have confidence in his ability to realize the assels of the company ~ but
that loss of confidence has to be reasonable before the liquidator will he
removed {Re Edennote Lid [1996) BCC 718Nourse LJ at 725); and,

g. costand delay: the couri must also bear in mind that reptacement may involve
undestrable consequences in terms of cost and delay (see AMP Music Box
Entetprises Ltd v Hoffman [2002] EWHC 1899 per Neuberger § al pp. 1,001C -
1,002A). '

[184] ©n the specific issues thal go to the matter of due cause, the following
submissions are made by the Respondents:
“The Alleget Mishandling of Computer Data

162. The Respondents answer this aflegation in some detail in the affidavits of Geoff
Rowley, Nigst Hamilten-Smith, James David Coulthard, Nick Kirby and James Martin
Baldock. These affidavits reveal that;
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§}  The Respondents were aware of their legal obiigaion to maintain the
confidenhality of the records of SIB under the laws of Anfigua and Barbuda, the
place of the bank's incorporation;

i)  There was a need fc presesve data in the Montreal Office of SIB because of
ongoing and possible fraud investigations. As Receiver-Managers the
Respondenls had engaged in the same exercise in Antigua;

i) The Monlreal office of SIB was occupied under a lease, the landlord was owed
rent, and the insolvency of SIB exposed the bank 1o the risk of the computers
and cther properly being the subject of a distress levy. The Respondents
received legal advice that the assurances whick they had received from the
Landlord were not legally binding;

iv}  The Respondents determined which computers and servers should be imaged,
which was a question of both ownership and propottionglity. The three servers
not belonging to SIB were not imaged or deleted for this reason. Four
computers (located in the mailroom, guest office, at the reception and
betonging to the Secretary) were considered unlikely to contain any relevant
data and therefore did not justify the cost of imaging and verification,

v)  The Respondents retained and acted on the advice of an experienced |T
professionat in imaging the data on the servers and delefing the said data from S
the computers; !

vi)  TheIT professionat consulted acted in accordance with industry standards and
empioyed best praclices;

vil}  Only servers owned by SIB were imaged;

viii)  No blackberries nor USB memory devices were found at the Monireat office
and that is why no such devices were imaged;

ix) An aufomalic erasure process was used fo erase data from the servers
because this was the most cosi effective mefhed;

X)  The Liguidators give strict instructions that the imaging and deletion were to be
done in according with the standards required by a criminal prosecution and
asswred that this would be done;

xi) Mr. Kirby, the author of the industry standards testifies that these standards
have been compiied with and that the imaged data is admissibie in a court of
law and;

_xiiy Al of {he imaged data was preserved and has been handed over to the
: Canadian authorities in complianca with a court order.

163. In short, all of the criticisms made by Mr. Kelman, the Applicant's wilness, have
been answered wilh reasonable explanations. The Liquidators acted at all times upon
the advice of professionals and there is no credible independent evidence that their
actions have indeed prejudiced the creditors of SIB.

Did Messrs. Hamilton-Simith and Wastell acted outside of their remit as Receiver-
Managers?
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(18]

164. The specific criticism of the Respondents, are raised by Mr, Blackbumn, is that while
acting in the capacily of Receiver-Managers, the Respondents were contemplating a
sale of assets of SIB including the computer servers.

165. This allegation is answered by Mr. Hamilton-Smith who makes it clear that this
aspect of the matler has been misconstrued. Clearly the Respondents were
conlemplating a sale of assets once the company was pit into liquidation. It was
entirely reasonable for them 10 have such a sale in contemplation {see paras 46-48 of
the first affidavit of Nigel Hamilton-Smith), There is no meritir this allegation.

Did the Llgvidators disregard the jurisdiction of the Canadian Courts?

166. It is alleged that upon fifing an ex parfe motion in the proceedings in Canada, the
Respondents fafed to serve the AMF with notice of the application. It is also alleged
that the Respondents ook actien in Canada {the removal of the computer data} before
their status was recognized by the Canadian Courls. Finally, it is alleged that hey made
untruthful statements before Auclair J in Quebee proceedings.

167. The affidavits of Nigel Hamilton-Smith, Mdm. Julie Himo and Philippe Giraldeau
completely refute these allegations. Mdm, Hime in particular makes it clear that neither
she nar the Respondents were aware of an ongoing formal AMF investigation and that
this remained the case until 89 July, 2009. She has also deposed that the AMF had not
disciosed the investigation order to them (see paras 21-29 of her affidavit).

188. Mdm. Himo explains why this was done (paras 3-€ of her affidavit}: there was no
reason in law to serve the AMF; she was infarmed that the US Receiver had been made
aware of the atlempts by the Respendents to secure the property of SIB in Canada and
that the AMF had nol disclosed the investigation order. Mr. Hamifton-Smith also
explained thet there was an urgent need to assume control of the property of SiB, that
is, to ensure that the assets were secure and that potentially confidential information
was not [ost and did not fall into the hands of third parties (see para 53 of the affidavit of
Nigel Hamilton —~Smith;}.

169. Mdm. Himo's first affidavit is confirmed by Philippe Giraldeau who also attended the
hearing before Registrar Flamand.”

Analysis

The evidence taken as a whole, the findings by the Court, together with the

submissions on the matter of the removal of the liquidators, give rise to the

following further matters fo be considered as grounds for such removal or

ctherwise of the liguidators:

Destruction of evidence/mishandling of computer data.

Rent.

Acting outside of their remit.

Disregard of the Canadian jurisdiction, including the disregard of the
tegulatory bodies.
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5) Efficiency of the Liguidators,

B) Litigation - the ex parfe application,

7) Support for retention or removal of liquidators
8) Credibility of the Liquidators

9} Presence on absence of good faith.

[188] The foregoing must now be analyzed seriatim.

Destruction of evidence/mishandling of computer data,

[187] The Court has already found as a fact that non-imaging and erasing of four
cornputers may have restilled in the loss of data. It is also the finding of the Court
that the liquidators estimated that the erasing of the four computers under the
supervision: of Mr. Coulthard would only need a further few days (at most) from 8
March, 2008, But Mr. Roffman has deposed, and remains uncontradicied that on
27 March, 20089, on a visit {o the SIB Montreal office, he saw a computer message
indicating that the erasing was 76% complete. As concluded, this leads fo the
reasonable inference that, contrary to the Liguidators estimation, that the
compuiers did not have data, they in fact coniained a vast amount of data, With
this comes a further inference that such action may have resulled in a loss of
evidence which may be relevant fo any civil action by the 224 Canadian creditors

or any criminal proceedings.

[188] Indeed, on 6 March, 2009, Bennet James LLP wrole to Niget Hamilton-Srmith,
Vantis Business Recovery Services in these ferms¥;

“Dear Messrs. Hamiltor~-Smith and Wastell:

Re: Dynasty Fumiture Mahufacturing Lid,, as representative plaintiff v. Stanford et’
al Class Proceeding in the Court of Queen’s Bench of Alberta, Canada Action No,
0904- 2821

We are solicilors in Canada who have commenced class proceedings in Canada for
thase Ganadians who have investments with Stanford International Bank Lid. and. its
affilisted companies. The class proceedings we have commerced alse names as
defendants Messrs. R, Allen Stanford and James M. Cavis, and Mr. Laura Pendergrast-
Holt. Aftahced is a copy of the statement of claim we filed on February 25, 2009 in

% Exhibit "ADB-5" To the first affidavit of Andrew D. Blackburn at page 250
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respect of this class proceeding in the Court of . Queen's Bench of Albetta in the
Provinge of Albertz, Canada,

We understand that Vantis PLGC, and i particular the Vantis Business Recovery Services
Division, has been appoinied by the Financial Services Regulatory Commission in
Anfigua and Barbuda as receivers of Stanford Intemational Bank Ltd. and Stanford Trust
Company Ltd.

As class counse] for Canadian investors in this matter, we ask that you contact us should
there be any developments that affect or that could affect the rights of the investors we
represent.

Yours Truly,
Bennett Jones LLP*
[189] And at paragraph 1 of the “Plaintiff's® Statemment of Claim the following is

pleaded;¥

“Tne Plaintiff, Dynasty Furniture Manufactusing Lid. {hereinafter, the "Representative
Plaintiff* or *Plaintiff}, is a corporation incorporated pursuant te the laws of Alberta. The
Plaintiff invested approximately U.S. 31,000,000 of its own money in the Investment
Scheme (as described below). The Plaintiff brings this action on its own behalf and on
behalf of all persons other than the Defendants who invested in any of the defendant
corporations or who purchased investment products offered or promoted by any of the
Defendants (Class Members™}."

[1907 The Respondents in their submissions have identified various aspects of the
evidence to say that they have addressed the issue. Much of it has afready been
identified, but the Court must restate the fact that the Respondents contend that
they acted in good faith and also that they acted on the advice of an [T expert,
However, as noted before, Mr. Coulthard has made it clear in his affidavit that he
acted on instructions of the Receiver-Managers/Liquidators.

[191]  As regards the matier of the disposal of the hardware, the two experts differ; but
both agree that it should be retained in certain circumstances. Mr. Kirby calls it a
- compeling legal reason while Mr. Kelman speaks of high-profile cases. The Court
therefore concluded that given the nature of these preceedings. with US $7 billion

in invastments and in excess of 27,00¢ inveétors, it will fall into either category.

[182] The Court made no findings on the issue of the Blackbetrys and the staff at the
Montreat Office as Mr. Kirby made it clear that he did interrogate the staff prior to

# ADBS at para 251
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their departure and they all indicated that the devices they had were personal,
but they had no Blackberrys.

Rent

[193] Part of the motivation fo deleting data was stated or given as the need to stop
paying rent for the Montreal Office. But all of this is contradicted by the finding by
the Court that the erasing was supposed to last no more than a further two days
from 8 March, 2009, after which, by implication, the office would have been
vacated. Butf up to 27 March, 2009, it was still occupied.  Further, the evidence
reveals that the sum of US $9,984,971 held in an SIB account at bank of Antigua
was made available to the Receiver-Managers after certain deductions were
made. This left a sum in excess of US $2 ,747,451 and the rent owed at this time .
was in the vicinity of Can, $30,000.09. This is not to disregard other obligations. In ]
any event, further rent was owed at least up to 27 March, 2009. The critical fact i
is that in the context of the avallability of some funds, the payment of rent was

never a valid or genuine reason given to the importance of securing the
compuier data. Even further, there were funds available to pay for the storage of

the computer hardware.

Ligquidators acting outside their remit

[194]  This turns on the issue of & contemplated sale of corhpuler hardware prior fo their
appointment as Liquidators. The Court concluded such action did nol arise as
they had specific prescribed duties to perform within thirty days,

[195] 'The submission by the Respondents is that such action is reasonable in the
cireumstances.  The Court disagrees as it amounts to anticipating a decision of
the Court regarding the appointment of liquidators. And this fs so even though no

actual sale may have iaken place.

65



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 78 of 147 PagelD 23529

Disregard of the Canadian Jurisdiction

[196] Essentialty, this refates to the fact that the Receiver-Managers performed duties in
Canada which is regulated by the Insolvency and Bankrupicy Act without the
necessary recognition required thereunder. This is admilted so that there is no
contest in this regard. A central partin this issué is the admission as that the discs
containing the datalevidence was taken out of the jurisdiction, also without the
permission of a Canadian court of Law. And the fact that It was later retum does
not give rise to comfort as questions arise as 1o the content of the discs after they
were returned. Nor is this Court impressed by the fact that the discs were returned
in a sealed packet. What is more is that fact that the Liguidators deposed that
they are expertienced in cross-border liquidation.

Efficiencyllnefficiency

[197] There are two issues that peint in this direction. First, the matter of the erasing of
the data that was supposed fo last no more than a few days. This poirt to the
further issue that neither the Liquidators nor Mr. Coulthard had any idea as to the
quantum of data stored. The second relates to the latitude given to the IT expert.
In this regard, in his affidavit seeks to defend the hiring of an IT expert, He
deposes as follows®2:

" do not profess to be a computer expert; nor does my jcint liquidator, Mr. Wiastell, and it
is not for us 1o comment on these technical issues. | will say however ihat | consider our
actions in appointing an experienced and expert firm of IT consultanls fo have been
entirely reasonable and | o not see how the making of such an appointment could form
the basis of an allegation of misconduc!.”

[198] The evidence is that in the 'technical matlers’ of erasing the remaining four
computers, it was the Receiver-Managers who tock the view that "the automatic
process should be aflowsd 1o continue without my being present as it would have
been likely to have taken a further two days after 9 March 2009 for the procass o
be completed, incurring unnecessary cosis if | had stayed”®® In fact, after a
furiher seventeen days, the erasing was only 76% complete.

2 core Bundle, Tab 28 at para. 24.
# Affidavit of James Coulthard, Core Bundle Tab 25 @ para, 46
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[199] The question of efficiency is also alluded to by Mr. Allistair Kelman in a letter fo
Martin Kenny & Co. dated 19" January, 2010, when he said this: *While | can
understand why Mr. Coufthard in the interast of efficiency imaged servers and
computers simultaneously it is clear that such activities reduced his ability to
supervise the imaging process and was established by one of the systems
hanging for days during the imaging process.®”

Litigation

[200] The Receiver-ManagersiLiguidaiors have deposed thal the US Receiver has
opposed them at every tum. Yet they went ahead and scught an ex parte order
from Registrar Flamand oniy to have it sel oulside at the same instance of the
said US Receiver, The fact of the matter is that Janvey should have informed
and joined as & party. At the bottem of all of this is the loss of US $2G million
to the Antigua Estate.

Support for retention or removal of the Liguidators

[201] The Court accepts Respondents contention® that over 2,200 creditors with a
combined claim on the SIB estate totaling in excess of US $624 million support the
Liquidators.  This confrasts with those creditors who are in favour of the

Application 1o remove the Liquidators ¢laim just over US $69 million9%

Credibility of the liquidators
[202) This Court had determined that decisions rendered al the Superior Court of

Quebec, and by extension that of the Quebec Court of Appeat are not binding. 7 _ i

[203] These decisions are not complimentary to the Liquidators. Rather, they are

entirely negative with varicus conclusions and imputations,

# core Bundle 13, Tab 21 I
¥ Sea: Revised Written Submission of the Liquidators at para. 156

- % See affidavils of: D. Raul Ribeiro, Gina Og Umana, Gina Maria Umana De Morales, Palma Giselle Tar Levay and
Ameld 8. Lacayo, all fled on November, 2008.
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[204]  Without more, it is epen fo any Court or any party to any litigation in which SiB is a
party to use these decisions o suit their objectives.

Presence or absence of good faith

[205] The principle of ‘good faith’ is at large and is used in @ number of contexts
especially in the context of civil law. In the context, of bankruptey, it has been held
that ‘in good faith’ means “innocent of the knowledge and of the means of
knowledge®.” In another context, it is said that a thing is done in good faith
"“where it is done honestly, whether regularly or not%"  Also in Black's Law
Dictionary ‘good faith' is stated to be:

“... an intengible and abstract quailty with no technical meaning or statutory definition,
and it encompasses, among other things, an honest belief, the absence of malice and
the absence of design to defraud or to seek an unconscionable advantage. Honesty of
intention and freedom from knowledge of the circumstances which ought to put the
holder upon inguiry. An honest intention to abstain from teking any unconscientious
advantage of another, even though technicalies of iaw, together with absence of all
information; nctice or benefit of facts which render fransaction unconscientious,”

[206] Also under seclion 75 (1) of the Registered Land Act of Antigua a charge in
exercising his power of sale “shall act in good faith and have regard to the
interests of the chargor..."®

[207)  Therefore, the guestion becomes whether the Liguidaters can be said lo be
innocent of knowledge or to have acled honestly? And can it be said that the
Liguidators were imbued knowledge which would put them upen inguiry.

[208] It has been deposed in & number of instances that cerfain things were done in
good faith. The matter of the Jegal advice relating to acting as Receiver-Managers
in Canada without the necessary legal recognition under the Insolvency and
Bankruptcy Act. This legal issue is so basic t.hat it hardly needs discussion. But
the fact of the. matter is that ihe Receiver-Managers/Liquidators are not new o

& Soo: Stroud's Judicla! Dictionary, vol. 2 {F-L) at page 1240
9 |bid
% In this regard see: Caribbean Banking Comporation and Alphens Jacobs, HOVAP 2004/010 per Carringlon JA (Ag.)
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liquidation which they have made clear. Further, they are licensed insolvency
practiioners employed by Vantis Business Recovery Services,

[209]  1n that foregoing context, can it be said that the Liquidators had no knowledge or 1
acted honestly? When the later ex parle application is coupled with the stated !
opposition by the US Receiver, the mofivation becomes clearer. Accordingly, it is
the Court's conclusion that there was an absence of good faith.

Conclusion

[210]  All that can be said at this point is that given the low threshold of the test of 'due
cause’ based on the principles enunciated in the cases, the Applicant has shown
cause. Bul whether or not it is sufficient to warrant the removal of the liquidators,

raust await further consideration of the evidence and the law.

|
J
i
I
5

69



Case 3:09-cv-00298-N  Document 1103  Filed 06/18/10 Page 82 of 147 PagelD 23533

ISSUENOQ. 8
Should the Liguidators be removed?

[211] Given the issue lo be considered, the Court considers it necessary lo re-state or

give a summary of the law of remeval,

[212] Itis common ground or selfled law that a Liquidator may be removed by the Court
as authorized by sletute. And the jurisprudence developed established several
other principles including the following: removal for due cause (the operation test)
is measured by reference to the real substantial, honest interest of the liguidation
and the purpose for which the fiquidation is appointed;1% in the context of removal,
iLis not necessary for the epplicant to show that the liquidator had failed to act in
an efficient, vigorous and unbiased manner and was Iikely to continue fo do sc in
the future,01 it is not necessary to show misconduct or unfithess,'®it is not
necessary to prove everyihing in sight, itis nol necessary to prove misfeasance as
stich or that there may well be a case of misfeasance,'® a Liquidator may be
removed if in all the circumstances it is desirable to do 50,'™ and the Court should
not likely remove its own officer and musl pay due regard to the impact of such
removal of his professional standing and reputation, 105

[213] In AMP Music Box Enterprises Ltd v Hoffman, Mr. Justice Neuburger {as he
then was) gave this succinct summary of the faw:

“The Courts power to remove and replace a liquidalor is derived from 5. 108 (2} of the
insolvency Act 1986which is pleasantly short. 'The Court may, on cause shown, remove
a liquidator and appoint another’ As a matier of ordinary principle and statutory
representation, that seems to me to suggest as follows: () the court has a discretion
whether or not ta remove and replace the liquidators, (b} it will do so on good grounds,
(¢) itis up to the person seeking the order to establish those grounds, {d} whether good
grounds are established will depend on the parficular facts of a particular case, (g} in
general # is inappropriate to Jay down what facts will and what facts will not constitute
sufficient grounds.” . -

19 Ses: Re Adam Fyton Limited, supra

W! See: Re Buildllead (No. 2), supra

2 See: Re Keypak Homecare Lid, supra

"8 See: Re Shepheard v Lamey, Supra

4 Bee; Re Marseilles Extension Railway and Land Co.[1867] LR 4 Eq 692.
105 Re Edennote Etd [1696] BCC 718
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[214]  The Applicant then makes the following submissions to support ils case that the
RespondentiLiquidators shouid be removed based on the legal principles.

*132. Applying the fegal principles set out above, it is obvious that the Joint Liguidators
can, and should, be removed: :

a. the Joint Liquidators” actions in destroying evidence and freating foreign office
holders, cours and regulatory bodies with contempt is manifestly contrary fo
the test of acting in a manner which is "effective, vigorous and unbiased” set
oul in S/SU and Re Keypak. There is no basis for this court to conclude that
their conduct would suddenly imprave in the future;

b. the risk that foreign courts will refuse 1o recognize the liquidators also strongly
suggests thal they can no lenger be "effective”;

c. this is an exireme case where the Joint Liquidalors have not merely been
inefficient, but rather they have offered contradictory evidence under oath and
been disbelieved, their motives have been called inte question and there has
besn a finding of bad faith;

d.  even allowing for the fact that a court will not remove its officer fightly (as stated
in the Re Edennote Lid) if a court is prepared to remove a liquidator where
there is ne misconduct {as in Re Keypak) then it is submitted that it must do so
where there is a court judgment confirming, andfor strong evidence of,
misconduct; '

e. assefoutin Re Adam Eyton Lid., cause is to be measured by reference fo the
purpose of the fiquidation. The primary purpose of any liquidation is to make
recoveries for the creditors. The foss of US $20 milfion out of the estate and
substantial risk of the further loss of the $335 million in dispute between the
Joint Liguidators and Janvey directly confradictory to this primary purpese of
making recoveries. The incurring of further costs by the Joint Liquidators is
also contrary fo the making of recoveries;

1. the factual findings of the Canadien Court (and indesd the underlying
evidence) plainly meet the threshold test {set outin Shepheard) that there “may
well” be a case of misfeasance. This fhreshold is not  high one to surmount;

g. iniight of the Joint Liquidators' actions it is reascnabie for the creditors to have, :
and indeed have, lost confidence (as considered relevant in Re Edennote Lid). i
Re AM.F. Infemnationalindicates that this is sufficient by itseif for removal;

h. further, the criticisms are numerous, rather than being cne o two isolated i
instances, ard go 1o the very root of the tasks which should be pursued by a
liquidator, namely making recoveries, co-operating with foreign agencies, and
recovering evidence for potential future criminal or civil claims;

i. the liquidalors’ actions in Canada are akin to the test set out in re Edennole
* Ltd, namely of actions “so utterly unreasanable and absurg that no reasonable
man would have done 1. '

j- & considerable number of creditors support semoval, as considered relevant in i
Re Keypak at p563; and,

k. itis very unlikely that removal would involve greater costs. Indeed, it is more
likely to save money. As the fable of Mr. Wide's fees demonstrates (see the
Affidavit of Mr. Blackburn at paragraph 95), Mr. Wide and PWGC's rates are
lower than those of Vanlis. Further, Mr. Wide's access to localised staff,
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particularly in the Caribbean, through PWC's global offices, will save money
due fo lower localized stalf rates (than the UK.} and reduced trave} costs.”

[215}  The Respondents in their submissions accept that the Court has the authority to
remove a Liquidator; bul do not accept that in all the circumstances # shouid

i
i
i
§

exercise its power to do so. It is further contended that in the exercise of ils
powers, the Court should be guided by certain propositions enunciated by Mr.
Justice Neuburger in AMP Music Box Enterprises Ltd v Hoffman, 06

i) “The Court has a discretion whether or not to remove and replace the fiquidator;
iy itwildose on good grounds;
iy Itis up 1o the person seeking the order to establish those grounds;
vy Whether good grounds are established will depend on the particular facts of a particular
case inand;
v} Ingeneral itis inappropriate to fay down whal facts will and what facts will not constitule
sufficient groends.”

[216]  Reference is also made fo the case of Re Buildlead (No.2) %7 and certain dicta of

Mr. Juslice Ehterton as fo the focus of the law of removal.

[217] The submissions continue thus:

154. Once & liquidation has been conducled for some time, no doubt there can almost
always be crificism of the conduct of the figuidalor but i is all too easy for an insolvency
praclitioner, who has not been involved in a particular liquidation, te say, with the benefit
of the wisdom of hindsight, how he could have done better. It is plainy undesirable to
encourage an application to remove a liquidator on such grounds. :

155. In almest any case where the court ordess a liquidator to stand down, and repiaces
him with  another liquidator, there will be undesirable consequences: ;
i} interms of cosis; and
iy i terms of delay. [AMP ai 10001 H-1002A])

166. The Court wil take into account the views of creditors, incluging the loss in
confidence of creditors in the fiquidator, to the extent that the loss of confidence is
reasonable. [Re Edennote Lid [1996} BCC 718 {“Edennole” al 725G-H] The Liquidators
are supporied in opposing the Fundora application for their removal by over 2,200
creditors with a combined claim in the estate of SIB totaling in excess of US § 624
mitian. This supporf was given in knowledge of the Canadian judgment (see affidavits
cf Mr. Snyder and Gomar).

187. The Courl does not lightly remove its own oficer and will, amongst other
considerations, pay and due regard to the impact of his professional standing and
reputation. [Edennote at 725H; Nam Tai Electronics Inc v David Hague and Tele Art Inc
Suit no 21 of 2000).

105 [20023 BCC 996 at 1000G-H
97 Log cit
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168. Where the liguidater makes a serious mistake, but he does so acting under advice
and honestly such that his integrity and good faith are accepted, it would be wrong to
remove kim. As Etherlon J concluded, in Buildlead {at paragraph 166, with reference to
AMPY:
“Neuberger J himselt emphasized (at para [21]) that it is in appropdate to lay
down what facts will ang what facts will not constitute sufficient grounds for
removal under s.108{2). 'n that case, he made helpful and practical comments
that it should net be seen to be easy to remove a liguidator merely because it
can be shown that in one or more respects his conduct has fallen short of the
ideal, and it is necessary to bear in mind the expense and disruplion of a
substitute appointment.  Similarly, as | have already said, Mourse LJ in . i
Edennote {at p.398) observed thal the craditers’ lack of confidence in the
tiquidator must be reasonable, and the court will pay due regard to the impact
of removal on the liquidater's professional standing and reputation, Faclors
such as those mighl, taking into account ali the circumstances, warrant a
1efusat 1o remove a liquidator even where there are seasenable crilicisms tha?
can be made of the fiquidater's conduct of the liguidation. (Emphasis added.)

159. It is against the backdrop of these authorities and guidance which this Appiication is
{o be determined.”

[218] The following are further submissions on behalf of the Respandents:

160, I is submilted that a consideralion of the evidence does not yield any indicafion of
wrongdeing by the Liquidators as alieged. To the contrary the evidence establishes that

i) The Liguidators acted lawfully andfor reasonably in imaging and deleting data
on the computers at the SIB Montreal office;

il The Respcndents dig nof act outside their remil as Receiver-Managers and,
acting in the best interests of the liquidation, had acted in contempiation of the
sale of assets in the eventual liguidation; and

iy  The Respondents did nct disregard the Canadian jurisdiction and in fact at all
limes acted in consultation wilh legal advisors.

161. When considering the factors to be taken into account, it is clear that: :

i} The Liquidators have been efficient, vigorous and unbiased in their conduct of
lhe liquidation of SIB, as evidenced by the affidaviis of Mr. Nige! Hamilton-
Smith’s and their reports filed in cour};

it The Court can be confident that the Liguidators will live up {o the standards
expecled of them in the future (paragraph 67 of Mr. Hamilten-Smith's affidavit);

i) The Liguidators have been effeclive and honest (see the affidavits of M.
Hamillon-Smith}; and

iv) Even if the Court were fo find that the Liguidators' conduct had fallen short of

the ideal, it is not sufficient to justify their removal and such a finding would be
disproportionate.
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[219]

[220}

[221]

[222]

1223}

The balancing exercise

Mr. Justice Neuburger has made the very learned proposition that in the end in the
context of the application to remove a fiquidator, the Court must perform 'a difficult
batancing exercise. "8 That exercise must now begin,

The Court has no difficulty with the Respondents’ contention as to the manner in
which a Liquidator is expected fo act. This is in abstract terms. Butkin concrete
terms to say'® that the Liquidators acted lawfully in imaging data, did not cutside
of their remil as Receiver-Managers and did not disregard the Canadian

jurisdiction and in fact acted on advice at all fimes, creates an imbalance.

In reality, the Court found as a fact that they did exactly the opposite with respect
to the matlers mentioned above and more. And there Is acknowledgement
that for example, they acted untawfully in the Canadian jurisdiction. I is also
accepted by the Respondents that they acled improperiy {at least) in sending the
discs containing the SIB data outside of Canada. Their consolation is that it was

later returned in a sealed packet.

On the other hand, the authorities generally, including those cited by the Applicant,
show a clear preference, as they must, for honesty, acting good faith and actiens
that are in the interest of creditors. indeed, the case of Ince Hall Rolling Mills

" Co. Ltd. v Douglas Fonge Co., ""0from ancient times established quite clearly

that the distribution of assels lo creditors was °the primary purpose of the
liquidation.”

In this conlext, three cases in particular stand in conirast. They are; AMP Music
Box Enterprises Ltd v Hoffman, Re Keypak Home Care Ltd and Re Buildlead
(No, 2}. In the former, the liguidator was not removed, but in the latter two

108 See: AMP Enterprises v Hoffman, loc cit al para. 23
109 See: Revised wrilien Submissions of the Liguidalors at para. 160.
19118821 8 QBD 179,184
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removals were ordered. The reasoning of the Court in alt instances has  some
positive benefits in the balancing exercise.

[224]  In AMP Music Box, Mr. Justice Neuburger reasoned his non-removal in this way:

“In my view there are three complainis against the respondents — two specific and one
mere general — which merit consideration. The first relates to Rolled Gold, the second to
Cavemn, and the third %o the vigor in pursuing matters more generatiy.

As to Rolled Cold there are two points. The first is that, although ithere have been
atternpts 1o chase up Rolled Gold as recorded by Mr, Lawler, what is not clear is when
they were made, how strongly they were pursued, what steps have been taken to shake
them into giving an answer.  There is a real possibifity that there has been a rather more
casual, less vigorous, attitude than one would expect.

Secondly, there is Mr. Hoffman's extraordinary statement, describing the complaint as
‘bizame’, because Relled Gold would be a bigger claimant in the liquidation if it had not
received a preference.  Either that is frivolous or it shows a worrying lack of
understanding of the pari passu principle. The general body of creditors would cigarly be
better off with the money available for distribution among all of them, including Rolieg
Gold, pari passy, rather than being paid exclusively to Rolled Gotd, where the money lies
at the moment.

So far as Cavem is concerned, there have been some investigations, as evidenced by !
Mr. Howell and by Mr. {awler. At the moment, at least, however, | have some concern
about the assignment to Cavern by Fast Forward. It seems {o me that the fact that it is
undated, its unexpiained origin, and the normal consideration do raise questions which
are worthy of investigation. 1t is an agreement which | would have thought should have
been looked into more fully. it is fair 1o say, however, that the existence of the alleged
debt to Fast Forward is pretty reasonably substantiated on the evidence.

The third poini is general lack of vigour, in the sense that there are a number of !
references in Mr.  Hoffman's affidavit, and n Mf. Lawler's report, to going to the
creditors . 1o obtain funds for further research and investigations, but nothing in that
connection appears to have been done.

Those, then, 1o my mind are the three concems which should exist after the respondents’
conduct of the liquidation.

Conclusion

The question which has to be considered Is whether those three conceras In the context
of this case justify the removal of the respondents as liquidators and their replacement by
Mr. Swaden, who nobody has criticized an inappropriate liquidator if there is to be a
replacement. ’

f have come 1o the conclusion that | shouid not order the removal and replacement of the

respondents on the facts of this case. First, this is nol a case where the liguidators have

done nothing, or virlually nothing. In the light of the evidence of Mr. Hoffman and the

report to Mr. Lawler, it s clear they have done quite a lot.  Secondiy, this is not a case

where it can be fairly suggested that the liquidalors have been biased o lacking in

independence, or where {here could be a reasonable perception {0 that effecl. Thirdly, | i
accept that there are crticisms that can be made of the liquidators. They should have :
pushed rolled Gold harder, they should have investigated Cavern’s claim in the light of
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the rather extraordinary assignment which appears to me to calf for further questions,
and they should have been more active in seeking funding from the creditors to
investigate and pursue the aspects mentioned by Mr. Lawler. However, they have not
had a great deal of ime to deal with matters. They were appointed on 12 Aprit and this
application was made on 21 June. It is perfectly true that they have continued fo be the
liguidators for the five weeks since 21 June, and that their dufies have continued,
netwithstanding the risk of feir replacement. However, they have had to concentrate on
dealing with this application. Further, they may have been concemned as to whether
they would have been able fo recover all their costs, expenses and charges in relation to
their work since 21 June. However that should not have been a major concemn, in my
view.

| think the application has been reasenably made, in the sense that there are legilimate
concems, but, at least on the on the facts and alfegations in this case, I am ultimately
concemed, not with the past, but with the future. )f the liquidators were or even might be
reasonably perceived fo be  biased, unprofessional, or criticisable to the extent
established in Keypak, it would be different. However, while there have been failings by
the liquidators which might be said to render the applicants’ concern not unreasonable,
it would be unfair on the liquidators, and much more importantly, unnecessary for the
creditors’ and company's interests, as well as, unnecessarily expensive and disruptive, if
I were to remove the respondents. They have not helped themsejves with Mr, Hoffman's
{to my mind) siity remark about the Rolled Gold preference, but it would be harsh and
disproportionate if | fet that facter tip the balance in favour of replacing the liguidators, if !
otherwise thought it right not to do so.”

{225] in Re Keypak Homecare Ltd Mr. Jusfice Millett in granfing the application to
replace the liquidator said this:"!

“In the present case | approach the matter in this way. There is nothing that can be said
against Mr. Edgar so far as his personal integrity concerned, There is no evidence of
any misconduct or wrong doing on his part, or of his infimacy or friendship with the
directors of the company at all. He is a professional independent and expetienced
liquidator. But | am not impressed by his performance in the conduct of this liquidation. |
take the view that his experience, gained in imes when liquidators were accustomed to
directors simply removing the stock before liguidation and then paying for them
aflerwards at forced sale values, has stood him in il stead. As a result, he has adopted a
relaxed and complacent attitude to such conduct, and in my judgment the creditors, who
werg outraged by what they befieved had happened, were perfeclly reasenable in e
view that Mr. Edgar was not likely fo pursue the directors with anything tike sufficient
vigour. lfthatwas the view they adopted at the meeting, then it has been amply
confirmed by alf that has taken place since. |, toc, take the view that Mr. Edgar is :
uniikely to pursue the directors with anything like sufficient vigour, ‘ !

Mr. Edgar may well have a justified feefing that he is being treated a little tke Admiral
‘Byng; and that he is being removed from office 'in order to encourage the others.” | do
not shrink from that. in an insolvency the stock is net there fo be taken by the outgoing
dirsctors and traded with for weeks before the commencement of the liquidation and then
simply gaid for at an arlificizlly low forced sale valuation; and the sconer that liquidators
recognize that the better.

In circumstances such as the present, the creditors are entilled to expect either the
suspicious mafters o be cleared up very shorlly after the creditors’ meeting, or

M Loc il at page 416-417

76



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 89 of 147 PagelD 23540

proceedings 1o be commenced against the former directors with speed and pursued with
vigour. A liquidator who can see from the statement of affairs that there are likely 1o be
insufficient assets to enable him to discharge his duties ought to make the positions
clear at the meeting of creditors and insist on being authorized by those prasent at the
mealing of creditors and insist on being authorized by fhose present at the meeting 1o
take such steps as may be necessary. But simply to stand back and do nothing and then
claim that that is justified by the lack of finance is not, in my judgment, geod encugh.

So for the reasens I have given § propose to remeve Mr. Edgar and appoint Mr, Hughes.”

[226] In-Re Buildlead Ltd {Ne. 2} in ordering the removal of the Liguidator extracts from
the reascning of Mr. Justice Etherten are as follows:

*156. The burden is on the applicant to show a good cause for removal of 2 liquidator,
but it is well established that the statutory provision confers a wide discretion on the count
which is not dependant on the proof of particular breaches of duty by the liquidater. The
court's approach is well Hllustraled by the following judicial stalemenis from a small
selection of the autherities.

+70. The conduct of Buildiead's liquidation by the liquidators has been unsatisfactory
and inappropriate in the respects which | describe in the following paragraphs of this
section of my judgment. By reason of thal condugt, the understandable consequent loss
of confidence of Quickson in the professional judgment of the liquidators, and for the
other reasons which | mentien below, | consider that the best interests of Buikilead's
ligquidation are served by the removal of the liquidators, and that they should therefore be
removed.”

[227]  In summary, then, in AMP Music Box the Court accepted that ihe Liquidaiors did
wrong but they were not found to be biased, unprofessional or criticisable to the
extent in Keypak, which would have made a difference. However, in Keypak the
problem the Liquidators had was tack of sufficient vigour in pursuing their duties. '

[228F  The lack of vigour in Keypak encompassed the following: _
1} No examination of the sales and purchase ledgers.

2) Failure fo investigate whether stock was missing.

o]

)
) No inquiries made of NB Ltd.
"4y No intérview of employees of the company to determine exactly what

happened in the weeks before the company ceased to trade.

1228]  In none of these key cases, did the question of honesty or questionable integrity

arise. And the Liquidator in Keypak may be piaced under the rubric of failure to
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act in the best interest of creditors as he is mandated by law to do. Now, what of

the Joint Liquidators in this instance?

The Result

[230] For present purposes, the balancing alf must embrace the following: the issues
against the Liquidators, the issues in favour of the Liquidators.

[231] It has already been determined that the Liquidators violated the Laws of Canada
{which they have acknowledge), they also destroyed computer data thereby
creating actual or potential legai problems of investors especially those resident in
Canada, removed evidence from to SIB without authorization from a Canadian
Court. This Court has also determined that they did not act in good faith in the
instances in which they claimed to have done so, gave false or misleading
statements about rent and distress by the landiord of SIB's rented premises in
Montreal, they were inefficient in some respects, generated litigation unnecessarily
and acted cutside of their remit as Receiver- Managers,

[232] Against the foregoing, the Liguidators have in their favour the fact that they did do |
work on the fiquidation and the 2200 creditors with US $614 million invested and
who opposed the application. Also in their favour, is the finding that fo some :
extenl they did co-operate with AMF. The phrase, to some exleni, is used
because AMF's real desire was to obtain the list of Canadian investors. And
although the Liguidators were constrained by the order of the Antigua High Court,
it is the view of this Courl thal they could have used their ‘good offices’ to assist
given the context. AMF's concern seemed to be a point of reference for the !

Canadian creditors.

[233] Also in the equation, is the final status of the assets recovered or identified so

far.

[234} There are also whal may be termed the neutral factors, such disruption, and . |
increased expenditure in the event of a removal,
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[235] When the factors or the issues in Keypak and Buildlead {No. 2) are matchad with
those in this instance, there is really no serious comparison. In brief, the
Liquidator in Keypak was because he did net pursue his duties with vigour. And in
Buildlead {No. 2}, the problem was the manner in which the Ligquidators
conducted their investigation into the issues of inter-company batances and the
actions they teok in consequence of those inquiries were inappropriate and
[kely 1o give rise to a reasonable loss of confidence by the subsidiary company
and its directors.

[238] The Respondents have sought to remind the Court of the following:

“153. The following considerations are o be taken into account as part of the balancing 3
exercise referred to in the authorities: -
i) Aliquidater is expected ‘o be efficient, vigorous and unbiased in his conduct of
the liquidation.
fiy I the liguidator fails to live up to those requirements, the Court will consider
whether it can be reasonably confident that he will live up fo those
reguirements in the future.
ii) I a liguidator has been generally effective and honest, the court must think
carefully before deciding to remove him and repface him,
i) It should not be seen to be easy to remove a liquidalor merely because it can
be shown that in one, or possibly more than one, respect his conduct has fafien
short of ideal.
v}  The court sheuld et encourage applications to remove liguidators by creditors
who have not had their preferred liquidator appointed or who are for some
other reason disgruntied.”

[237] These submissions are obviously based on the exciting jurisprudence where the
. turbulence is mild and where there Is no disregard of the laws of a country or the i
destruction of evidence relating to the very liquidation. Indeed, this Courf does not
consider that the Liguidators are efficient and vigorous, and is not reasonably i
confident that they wili live up to the requitements in the future. Further, there is a :
manifest prochivity for illegality. . Nor can it be said that they have been effective '

~ and honest. Their conduct has fallen short in several instances rather than once

or twice. Their conduct in Canada is of their own making and as such they must

bear the professional consequences if and when they arise. Further still, even

though this Court has indicated that i is not bound by the Canadian decisions,
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another Court in one of the countries in which SIB may have investments may say
otherwise. These decisions are not complementary to the Liquidators.

{238] In the final analysis, the posilive issues cannot assist the Liquidators, In other
words, the 2200 creditors together with their high level of investments have been
considered by the Court.

Analysis and Conclusion

[239] 1t has been shown above that it is prerequisite that before the Court can exercise
any of its wide powers under section 304 of the IBC Act including the repiacing of
a Liquidator.

[240]  The prerequisite is that the Court must be satisfied that the corporation is able to
pay or adequately provide for the discharge of all of its obligations. These would

include the payments to the creditors, the liquidation fees, fees for legal advice
and legal representation and other connected expenses.

[241] - Based on the accounting evidence before the Court, it is clear that the liquidation ‘
have identified approximately $1 billion dollars in the assets of SIB. Or as they put
it, there is a shortfall of $6 billion in the creditors’ investment, based on the
Liguidaters reports and the evidence of Ms. Karyl Van Tassel.

[242] In this regard, the Court takes the view that this liquidation is multijurisdictionat
involving some 113 couniries and the liquidation has been in orogress for just over
one year. Beyond that, it does not appear that the $1 billion does not include real

~ estale held by SIB.

[243}  In all the circumstances and having regard to the evidence available, the Court is
safisfied that SIB would be ablé fo adequatety provide for the discharge of all of ifs a
obligations. In reality, in any liquidation the expenses incurred hust come from |
the creditors invesiments or the total assets so that adequate must be construed in
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that context. Adequate must mean as much as possible in that context. Adeguale
does not mean fully in this context.

[244]  The other prerequisite is the matter of good cause shown by the Applicant, This,
as the Court has concluded, has been done. This is constituted by the destruction
or erasing of data, misleading statements about rent, the guise of protecting
creditors’ interest, inefficiency, acting outside of their remil as Receiver-Managers,

generating liguidation and other issues,

Conclusion

[245) The Court has taken into account the state of the SIB estate, the issues for and
ggainst the Liguidators, the likelihood of disruption and an initial increase in
expenditure in the event of a removal, the fikely impact of removal on the
professional status of the Liquidators and has come to the conclusion that it is
appropriate that they should be removed. The Court places reliance especially on ;
this dictun of Mr. Justice Etherton in Re Buildlead Ltd {No.2} when he said: *..It {
is quile clear from the entire time of authority stretching back to 1867 thal, in J
appropriate circumsiances, there may be good cause lo remove a liquidaior, |

notwithstanding the failure of the applicant to prove misfeasance as such, even
though no reasonable criticism. can be made of his conduct” In the final analysis,
the Court considers that, nolwithstanding the disruption and initial additional
expenditure coupled with the rule that the Court should be slow in removing ifs
officers, the liquidators, Mr. Nigel Hamilton-Smith .and Mr. Peler Wastell should be !
removed. Further, in making the order the Court does not consider harsh and '
disproportionate.
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ISSUE NC. 9
Who should replace the present Liquidators?

[248] The Applicant is seeking to have Mr. Marcus Wide of Price Waterhouse Coopers
LLP, Canada replace the present Liguidators. In this regard, there is much
documents on Mr. Wide's qualification and experience. But it is commen ground
that Mr. Wide was previcusly named in an application'? fo be appointed as
Liguidator instead of those who now hold the office.

[247] When the two applications are combined, they give the semblance or the reality
that Mr. Marcus Wide is the Applicant's preferred Liquidator, For this there is a
prohibition.

[248]  In the circumstances, the Court must adhere to that rule that says that a creditor
should not have his preferred Liquidator appointed."® The realily is that this is the
second oceasion an which Mr. Wide's name is before this Court in these SIB
proceedings. This point is fully embraced and ventilaled by the Respondenis.1t

[249]  In the circumstances, it is the determination of the Court that Mr. Marcus Wide's
name should be re-submitied by the Applicant with at least fwo cther qualified and
experienced insolvency practitioners in order that a further determination may be
made as to the replacement. This must be done within thirty days of the date of
this order.

HZ ANUHCV No. 2009/0149
' per Newberger J in AMP Music Box Enterprises v Hoffman [2002] 8CC 996, 1001 H
1 ¢oe Revised Written Submissions of the Liguidators at paras. 7-154
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ORDER
It is hereby ordered and declared as follows:

1. This Court is not bound by the findings of fact or otherwise of the Superior Court of
Quebec and the Quebec Court of Appeal as they related to these proceedings.

2. The actions of the Liquidators with respect to the erasing of data on the computer
hardware was not in accordance with standard forensic practice as such they
acted inappropriately.

3. The Receiver-Managers exceeded their remit by making preparation for the sale of
the assets of SiB and by deleting data from the computers,

4. The Receiver-Managers/Liquidators disregarded the jurisdiction of the Caradian
courts by undertaking actions with respect of SIB otherwise than in accordance
with the Bankruptcy and Insolvency Act and removed computer date retating to
SIB without the permission of the Courts in Canada.

5. The Court is not bound by UNCITRAL model insolvency laws.

6. The Applicant has standing fo make the application for the removal of the
Liguidators and the legal test for such removal is due cause.

7. The Appilicant has shown due cause based on the legal principles enunciated by

the courts. _ _ L

8. After a consideration of all the circumstances and the law, the Court considers it

appropriate that the Liquidators should be removed.

83



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 96 of 147 PagelD 23547

8. Mr. Marcus Wide is or has the semblance of the Applicant's preferred liquidator
which is prohibited by law. Accordingly, the Applicant must within thirty days of the
date of this order re-submit to the Court the names of Marcus Wide together with
at least two other suitably qualified and experienced insolvency practitioners in
order that a further determination may be made as to the replacement,

10. The present Liguidators of SIB will continue to conduct the liquidation in the
interest of all the creditors until such time as the replacement is appointed by this
Court.

11. The Applicant is entitled to his costs to be assessed under Part 65.11 of CPR
2000, if not agreed. Such assessment must take place at the end of these

proceedings.

Appreciation

This has been a long and delailed process, or, as one affiant described if, “long,
voluminous and repetitive."1% In all the circumstances, the Court wishes to place on record
its deep appreciation for all the assistance provided by Learned Sertior Counsel and Junior

Counsel on both sides.

&

Errol L. Thomas
Judge (Ag.)

% affidavit of Geolfrey Paul Rowley In Response To The Application Of Urgency being Exhibit

“NJHS1"” To The Affidavit Of Nigel John Hamilton-Smith

84



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 97 of 147 PagelD 23548

EXHIBIT B

DLI-6310457v2



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 98 of 147 PagelD 23549

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V. Civil Action No. 03:09-CV-0298-N

STANFORD INTERNATIONAL BANK,
LTD., et al.

Defendants.

wn W W W w W w w U w

AGREED MOTION FOR STAY OF PROCEEDINGS RELATED TO AGREED
MOTION FOR APPROVAL OF STIPULATION OF SETTLMENT

Nigel Hamilton-Smith and Peter Wastell (collectively, “Liquidators”), Receiver Ralph
Janvey, the SEC, and the Examiner, through their respective counsel, respectfully submit this
Agreed Motion for Stay of the Proceedings Related to the Agreed Motion for Approval of

Stipulation of Settlement (the “Agreed Motion”). The parties believe that a stay is necessary

given recent activity in Antigua related to the status of the Liquidators.

The Agreed Motion for Approval of Stipulation of Settlement (the “Settlement Motion™)

(Docket No. 1086) was filed on May 19, 2010 and one objection was filed on June 9, 2010
(Docket No. 1094). The time period to respond to this objection has not passed.
On June 8, 2010, the Antiguan Court that appointed Liquidators ruled on a motion filed

by a creditor (the “Removal Motion”) to have Liquidators removed from their position as

liquidators, and ordered that Liquidators be replaced by a new liquidator (the “Removal Order™).

Liquidators are in the process of seeking a stay of the Removal Order pending an anticipated
appeal of the Removal Order. Pursuant to the Removal Order, Liquidators remain in office until

such time as the Antiguan Court appoints a new liquidator.

DLI-6282808v3
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Liquidators have filed a Notice of the Removal Order in the Chapter 15 Action pending
before this Court (Case No. 3-09CV0721-N). A copy of that Notice is attached hereto as Exhibit
A.

Liquidators, the Receiver, the SEC and the Examiner agree that, given the Removal
Order, a stay of the Settlement Motion is in the best interests of the investors and creditors. The
parties are currently unable to predict how long a stay will be necessary but believe that the stay
should be in place until either (a) the anticipated appeal in Antigua is resolved or (b) a new
liquidator is appointed and has had sufficient time to consider the Settlement Motion. The
parties will update the Court regarding the status of the proceedings in Antigua, including any
stay, appeal or appointment of a new liquidator.

Because the requested stay would also defer the time period to respond to the one
objection to the Settlement Motion, counsel for the party that filed an objection to the Settlement
Motion was consulted regarding this Agreed Motion, and does not oppose this Agreed Motion.

The parties respectfully move the Court to enter the accompanying Order.

DL1-6282808v3
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Dated: June 18, 2010. Respectfully submitted,

/s/ Weston C. Loegering
Weston C. Loegering
State Bar No. 12481550
Gregory M. Gordon
State Bar No. 08435300
Craig F. Simon
State Bar No. 00784968
Greg Weselka
State Bar No. 00788644
Daniel P. Winikka
State Bar No. 00794873
JONES DAY
2727 N. Harwood St.
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100

Attorneys for Nigel Hamilton-Smith and
Peter Wastell as Liquidators of Stanford
International Bank, Ltd.
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BAKER BOTTS L.L.P.

/s/ Kevin Sadler

Kevin Sadler

Texas Bar No. 17512450
kevin.sadler@bakerbotts.com
Robert I. Howell

Texas Bar No. 10107300
robert.hnowell@bakerbotts.com
David T. Arlington

Texas Bar No. 00790238
david.arlington@bakerbotts.com
1500 San Jacinto Center

98 San Jacinto Blvd.

Austin, Texas 78701-4039
(512) 322-2500

(512) 322-2501 (Facsimile)

Timothy S. Durst

Texas Bar No. 00786924
tim.durst@bakerbotts.com
2001 Ross Avenue
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the Clerk of the Court using the CM/ECF system which will send notification of such filing to all

counsel of record.

/s/ Greg Weselka
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Eidgendsssischa Finanzmarktaufsicht FINMA

Auterité fédérale de surveillance des marchss finanders FINMA
Autorith federale di vigitanza sui mercat! finanziari FANMA
Swiss Finandisl Market Supervisery Authaority EINMA

DECISION

de I’Autorité fedérale de surveillance des marchés financiers FINMA

du 8 juin 2010

dans la cause

Stanford International Bank (in liquidation)
44 Church Street, P.O. Box 2010, St. John's, Antigua, Antigua et Barbuda

concernant

La reconnaissance d’une mesure de faillite prononcée 2 I'étranger / ou-
verture de la faillite ancillaire

a la requéte de

Ralph Steven Janvey, ¢/o Krage and Janvey LLP, 2100 Ross Avenue, Suite 2600 Dallas, TX
75201, Etats-Unis, représenté avec élection de domicile dans son Fiude par Me Birgit Sambeth
Glasner, Eiude Altenburger, 11 bis rue Rodolphe-Toepffer, 1206 Genéve

et

Nigel John Hamilton-Smith et Peter Nicholas Wastell, domicilié ¢/o Vantis Pic, London West
End Office, 66 Wigmore Strest, Londres, Royaume-Uni, représentés avec dlection de domicile en
son Etude par Me Nicolas Pierard, Borel & Barbey, 2, rue de Jargonnant, case postale 6045, 1211

Genéve 6

Einsteinstrasse 2, 3003 Beme
Tel. +47 (0)&1 327 21 00, Fax+41 (0)31 327 91 07

weny finma.ch
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En fait
A. Introduction

{1} L'Autorité fédérale de surveillance des marchés financiers FINMA a ét& saisie en date des 19 mai et
28 mai 2009, de deux requétes en reconnaissance de faillite éfrangers portant sur I'établissement Stan-
ford International Bank Limited (in liquidation) (ci-aprés « SIB »), dont Factionnaire unigue est Robert Al-
len Stanford.

(2) La premiére requéte a été déposée par Ralph S. Janvey, appointé receiver de SIB par les autorités
américaines (ci-aprés le « receiver Janvey ») et la deuxisme par Peter Wastell et John Hamitton-Smith,
appointés liquidateurs de SIB par les autorités d'Antigua et Barbuda, (ci-apras les « liquidateurs Wastell et
Hamilton-Smith »}).

(3) Il ressort du dossier remis 2 la FINMA les faits suivants, les allégués des parties étant repris dans la
mesure du nécessaire,

B. Robert Allen Stanford et le graupe Stanford

{(4) Robert Allen Stanford, né le 24 mars 1950, est citoyen américain et citoyen d’Antigua et Barbuda
(dossier 159860 Série B, p. B201 ; ci-aprés « p. B201). Son lieu de domiciliation n'a pu étre clairement
établi dans le cadre de la présente procédure, mais il ressort du dossier qu'il partageait son temps princi-
palement aux lles Vierges Américaines, 4 Ste. Croix et dans sa résidence d*Antiqua. Robert Allen Stan-
ford n‘aurait plus vécu aux Etats-Unis depuis une quinzaine d’années (p. B192 [44]), bien qu'il ait &té ar-
rété sur sol américain, en Virginie, en date du 18 juin 2009. A ce jour, il demeure en détention avant ju-
gement (p. B191).

(5) Robert Allen Stanford était 2 la téte d'un groupe comptant environ une centaine d'unités qu'il contrd-
lait directement et indirectement (ci-aprés le « Groupe Stanford ») (p. 309). Le Groupe Stanford était actif
dans 13 états américains, au Canada et une dizaine de pays en Europe et en Amérique du Sud (p. 68B).
Il offrait une large paletie de services financiers et bancaires, y compris le négoce de valeurs mobilidres
et de métaux précieux, |la mise en place de frusts, 'émission de produits financiers et des investisse-
ments de private equity (p. 687). Le Groupe Stanford avait aussi investi dans I'immobilier, ainsi que dans
diverses autres industries, telle que I'hdtellerie (p. 686). I} employait environ 3000 personnes, dont un peu
moins de la moitié aux Etats-Unis (p. 677).

(6} Selon les éléments non contestés figurant au dossier, dont la presse internationale s'est largement
fait I'écho, il est apparu qu'en réalité, Robert Allen Stanford, au travers du Groupe Sianford, étajt a
l'origine d’une vaste escroguerie de typs « boule de neige » portant sur environ 7 milliards de dollars au
préjudice de nombreux investisseurs (p. 3339 et p. B132).

{7} C'estle soupgon de la mise en place de ce vaste Fonzi scheme qui a, du reste, conduit la U.S. Se-
curities and Exchange Commission a solliciter des tribunaux américains diverses mesures & enconire
des sociétés composant le Groupe Stanford (p. 783 & 808), dont SIB. Paralielement, les autorités compé-
tentes américaines ont également entamé das démarches pénales et ordonné linculpation et arrestation
de Robert Allen Stanford, de ses pius proches collaborateurs et du chef de l'autorité de régulation
d’Antigua et Barbuda, Leroy King (p. 1343 & 1372). Selon la prasse internationale, Leroy King a ét¢ arrété
& Antigua et demeure aujourd’hui en détention en vue d'extradition (dossier 159860, Série C p. 57; ci-
aprés p. C57). :
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C. Stanford International Bank Limited (in liquidation)

(8) Selon le receiver Janvey, SIB maurait eu d'autres buts et ackvités que de servir de véhicule et de
moyen 2 Robert Allen Stanford pour mieux opérer son escroquerie gigantesque. SIB, bien que formelle-
ment domiciliée & Antigua et Barbuda, était de fait administrée aux Etats-Unis et ne pratigquait aucune ac-
tivité dans I'Etat de son sigge d'incorporation. Ses services bancaires étaient vendus par des entités si-
ses aux Efats-Unis ef ses revenus, immédiatement ventilés vers d'autres juridictions qu’Antigua et Bar-
buda. Pour le receiver Janvey, SIB n'était quune fagade destinée a mettre en confiance les investis-
seurs pour mieux les voler. SIB aurait son siege effectif aux Etats-Unis (p. 525 [14 & 2721 etp. 138 [31 a
50)).

(9) Ces affirmations sont contestées par les liquidateurs nommés par [a juridiction d'Antigua et Barbuda
qui expliquent, en substance, que des prestations bancaires &taient bien offertes depuis Antigua et Bar-
buda, lieu ol les relations clientéle étaient créées, documentées of assurées (p. B [131]). SIB comptait
alnsi pas moins de 80 collaborateurs & Antigua, (p. B252 [80], qui traitaient, comptabilisaient et conser-
vaient les transactions effectuées par SIB. Les relevés de compte de tous les clients étaient préparés et
envoyés depuis Antiqua et Barbuda (p. 248 [1 051). :

(10) Incorporation et activités. SIB a && incorporée a Antigua en date du 7 décembre 1990 {p. B15Q)
sous la raison sociale Guardian International Bank Limited {p. B157) avant de changer de nom en Stan-
ford International Bank Limited le 20 décembre 1994 (p- B160). Selon son certificat de licence et en ap-
plication du droit d'Antigua, SIB était autorisée 4 mener des activités dite d'« international banking » (p.
B157). A ce titre, SIB pouvait accepter des depdts du public (p. B112 [7]), mais uniquement de résidents
étrangers & Antigua et Barbuda et en monnaie étrangére & celles de la Caricom (Caribbean Community)
(p. 1340 et p. B536), SIB était soumiss & la surveillance de la Commission de supervision des services
financiers d'Antigua et Barbuda (Financial Services Regutatory Commission of Antigua and Barbudsa),
dont le principal dirscteur, le prénommé Leroy King en charge de SIB, est soupgonné d’avoir été le com-
plice de Robert Allen Stanford (p. 1362 et 1 363).

(11) En sa qualité de banque licencide & Antigua et Barbuda, SIB &tait autorisée 2 accepter des dépdis

du public, dans les limites explicitées ci-dessus. Ainsi, elle émettait et vendait des certificats de dépot

portant intéréts (p. B375 4 B3B6), offrait des comptes & vue (entre 24 heures et 15 jours ; p. B383), ainsi

qu'un service de cartes de crédit (p. B357 et B358). SIB octroyait aussi des préts et émettait des letires
- de crédit (p. 353 3 356). Ces services n'étaient toutefois pas disponibles aux résidents antiguais.

(12) Personnel et tiches. SIB employait environ 93 personnes, dont 88 actifs a Antigua et le reste ay
Canada ceuvrant au sein d’un bureau de représentation (p. B494 et B495 ; p. 843 & 848) pour une mas-
s¢ salariale de USD 3 mios. Dans le méme temps, SIB a versé a dautres eniités dy Groupe Stanford, la
somme de 268 mios. & fitre d'honoraires (p. 128 [38]).

(13) Les employés de SIB & Antigua disposaient de manuels, de procédures st instructions précises
s'agissant de 'exécution de leurs taches routiniéres et plus généralement activité de SIB A Antigua, soit
Fouverture de comptes, y compris contrdle de la compliance et encaissement des chéques {p. B282 3
B393 et p. B378 & B1118). SIB é&tait chapeautée par un conseil dadministration composé notamment de
Robeit Allen Stanford et son pére, James Stanford.
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{14) Locaux. SIB occupait un immeuble entier &4 Antigua, situé a St. Johns, gu'elle louait néanmoins a
une autre entité du groupe Stanford, Stanford Developement Company Lid {p. 1391 [38]). Sa hrochure
publicitaire {non datée) mentionne une adresse 2 Antigua et indiquait un numéro de téléphone dont e
préfixe est celui d’Antigiia (p. B887 et p. 11486 et 1161).

(15) Clientele et flux d'argeni. La clientéle de SIB provenait essentiellement d’Amérique du Nord,
d’Amérique centrale et d’Amérique du Sud. SIB comptait notamment 37,29% de clients vénézusdliens to-
taltsant 20,98% des dépéts, 15,66% da clients américains totalisant 21,85% des dépdts (p. B625 et B24).
Enfin 21,22% de la clientéle était composée de résidents du Mexique, du Pérou, Panama, de Colombie,
d'Haiti, du Canada et des lles Vierges britanniques. Ces chiffres ne prennent pas en compte environ
4'000 relations bancaires ouvertes au nom de Stanford Trust Company Ltd & Antigua et Barbuda, dont la
nationalite et le lieu de résidences des bénéficiaires ultimes ne sont pas connus (p. 251 [34 a 36]).

{16) Selon le « referraf manual » de SIB (p. B363 & B367), seuls les versements de clients effectuds par
chégue étaient déposés auprés de SIB directernent ; les transferts bancaires des clients s'effectuaient
sur des comptes ouverts au nom de SIB dans les livres de la Ganada Dominion Bank au Canada en cas
de versement en USD ou auprés de HSBC Bank plc & Londres en cas de versement en GBP. Il n'est
ainsi pas contesté que la plupart des fonds clients n'étaient pas dirigés vers Antigua, mais vers d'autres
pays (p. 265).

(17) Actifs en Suisse appartenant 2 SIB. Il ressort du dossier que SIB disposait de plusieurs camptas
ouverts en Suisse, majoritairement, sinon exclusivement & Gendve (p. 342). L'ensemble des biens sis en
Suisse s'éléverait & environ a4 353 mios. (p. 342-43). :

D. Procédure aux Etéts—Unis :

(18) Par décision du 16 février 2009 (p. 146 a 168), & la requéte de la United-States Securities and Ex-
change Commission (SEC), la United States District Court for the Northern District of Texas Dallas Divi-
sion (ci-apres la « Cour de district du Nord Texas » ) a ordonné la nomination d'un « receiver» en la per
sonne de Ralph S. Janvey en vue d‘administrer I'ensemble des avoirs directement ou indirectement
contrélés par Robert Allen Stanford, SIB, Stanford Group Company, Stanford Capital Management LLC,
James M. Davis et Laura Pendergest. Dans sa requéte, la SEC faisait valoir gue |'instauration du recei-
vership étalt nécessaire en vue de protéger les investisseurs contre la dilapidation de leurs avoirs par
Hobert Allen Stanford, celui-ci étant soupgonné d’opérer en réalité un Ponzi scheme {p. 784 a 808).
Ralph S. Janvey était ainsi investi de toute une série de pouvoirs, dont il ressort néanmoins qu'ils étaient
limités, matériellement, a des actes de nature conservatoire (en particulier, p. 238 [para 3], p. 238 [para
5], p. 231 [lit. ¢ et para 14]) et terporeliement, jusqu’a expiration da la décision ou nouvelle décision {p.
238 [para 4]). Il avait également pour mission de se faire remetire les livres de compie et tous autres do-
cuments sociaux ou comptables Iui permettant de dresser un inventaire des biens appartenant directe-
ment ou indirectement & Robert Allen Stanford {p. 230 & 240). |l &tait enfin fait interdiction aux défendeurs
de s'immiscer dans la gestion des affaires courantes (p. 234 [para 10 et 11)).
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{19) Par décision du 12 mars 2008, dont le texte est quasi identique a [a premiére, les pouvoirs du recei-
ver.Janvey ont été étendus (p. 216 & 227). H &tait notamment autorisé & présenter une requéte da faillite
selon le Chapter 11 du United States Bankruplcy Code (p. 222 Jpara 8)) = « The Receiver shall have the
sole and exclusive power and authority to manage and direct the business and financiaf affairs of the De-
fendants, including without limitation, the sole and exclusive power and authority to petition for relef un-
der the United States Bankruptcy Code, 11 U.8,C. §§ 101 et seq. (the "Banikruptey Code”) ». L'art. 101
dont il est question définit « petition » comme toute requéte déposée selon les art. 301 4 304 du Ban-
kruptey Code. L'art. 303 frafte notamment de la faillite non volontaire.]). La faculté de requérir la faillite
&tait denide a touts autre personne (p. 220 [para 10 Iit. &).

(20) Selon les deux décisions précitées, 'ensemble des biens appartenant 2 SIB, ol quils soient situés,
étaient mis sous mains de justice (p. 168 [1] et 157 [1]). Il n’en ressort toutefois pas que le receiver a le
pouvoir de distribuer les biens de la masse aux créanciers : tout au plus, qu'll est de son devoir de sau-
vegarder leurs intéréts par une maximisation des avoirs de la masse. La distribution est toutefois possi-
ble sur la base d’'un plan ad fioc, équitable et approuvé par le juge (p. 316 [22]).

{21) Par acte daté du 15 mai 2009, les quuidateurs Wastell et Hamilton-Smith ont été autorisés a présen-
ter, devant les tribunaux américains, urie requéte en reconnaissance de la décision de liquidation forcee
émanant des autorités d'Antigua et Barbuda en tant que « foreign main proceeding » {p. B1033 &
B1087). Aucun jugement m'a été rendu & 'heure actuelle.

E. Procédure a Antigua

(22) A la requéte de la Commission de surveillance des services financiers (« Financial Services Regufa-
tory Commission »), la Haute Cour d’Antigua et Barbuda (« High Court of Justice in Anfigua and Barbu-
da »} a prononcé ta mise sous administration judiciaire {« receivership ») de SIB par dscision du 26 fé-
vrier 2009 et nommé Nicholas Peter Wastell et Nigel Hamilton-Smith en tant de manager-receiver, char-
gés de sauvegarder les biens de SIB et empécher leur dilapidation (p. B92 a B96).

(23) Par la suite, la mise en liquidation et dissolution de SIB a été prononcée par décision du 17 avril
2009 par la Haute Cour d'Antigua et Barbuda ; Nicholas Peter Wastell et Nigel Hamilton-Smith ont été
nommés liquidateurs (p. B145 4 B154). La mise en liquidation a été déclarée jmmédiatement exécutoire
(p. B145 [31]). il ressort de la décision du 17 avril et de ses considérants, que non seulement le recaivar
Janvey a présenté ses arguments a la cour par « amicus curiae », mais encore que son conseil a pu
parifciper aux audiences qui ont précédées la décision (p. B154).

(24) Selon la décision précitée, 'ensemble des biens de SIB ol qgu’ils se frouvent étaient mis sous mains
de justice {p. B152 [4]).1l ressort du texte méme de la décision qu'il est du devair des liquidateurs de col-
lecter I'ensemble des biens de SIB pour les affecter & la satisfaction collective de ses créanciers. Les
biens ainsi réalisés serviront 4 désintéresser en premier heu les frais de la masse, ainsi que les anciens
employés de SIB, puis les créanciers selon le rang prévu par fa loi, en lespéce l'intemational Business
Corporations Act de 1982, et enfin les actionnaires de SIB {p. B78 [7.1 4 7.4] et p. BB12 [art. 289). I
ressort des textes de loi quen cas d'insuffisance de biens, les créanciers sont dédommagés au pro rata
de leur créance, selon le systéme de priorité des classes toutefois (p- BB1Z [art. 289 (3)]). L'ensemblg
des créanciers, sans égard & leur domicile, peuvent participer 2 la distribution des biens (p. BB20 [16], p.
B812 [art. 280])
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(25) Le receiver Janvey a été autorisé 2 faire appel de cefte décision (p. B756 [8]). )l semblerait qu’un
créancier de SIB ait aussi annoncé son attention de faire appel, sans qu'if ne soit clairement défini si tel a
été le cas (p. B756 [7]). L'effet suspensif n'a pas été accordé au recsiver Janvey (p. B756 [6]) celui-ci
n'allegue d'ailleurs pas le coniraire.

(26) Enfin, par décision du 24 avril 2009, la Haute Cour d'Antigua et Barbuda a, entre autres, rejeté la
requéte du receiver Janvey pour apparaiire en qualité de partie a la procédure (p. B92 a B113).

F. Demandes de reconnaissance par devant la FINMA

(27) Receiver Janvey. Par requéte du 19 mai 2009 déposée par devant PAutorité de céans, le receiver
Janvey a sollicité 'exequatur de la décision émanant de la Cour de district du Nord Texas et datée du 16
février 2008 (p. 327). Par pli daté du 26 mai 2009, |e conseil du receiver Janvay a expliqué qu'il sollicitait
ggalernent Fexequatur de la décision du 12 mars 2009 (p. 344).

(28) Les copies ceriifiées conformes et apostillées des décisions précitées ont été versées au dossier (p.
397 a 420), de méme qu'un « certificate of effectiveness » signé par un avocat pratiquant au barreau du
Texas visant 2 démontrer le caractére exécutoire des deux décisions, accompagné d'une copie de l'art.
62 du code de procédurs civil fédéral américain (« Rules of civil procedure » ; p. 169 4 172).

{29) Liguidateurs Wastell et Hamilton-Smith. Par requéte du 27 mai 2009 déposée par devant 'Autorité
de céans, les liquidateurs Wastell et Hamilton-Smith ont sollicité Fexequatur de la décision de la Haute
Cour d'Antigua et Barbuda du 17 avril 2008.

(30) L'original de la décision précitée, munie de I'aposiille de Haye a été déposé au dossier (p. B143 a
B155), de mé&me qu'un exirait du droit de procédure applicable et un affidavit visant & démontrer le carac-
tere executoire de la décision, ainsi que Vabsence d'effet suspensif d’'un éventuel appel (p. B89 [6] et p
B69 [42.8]).

(31} Chacune des parties a pu prendre position sur ies allégués de Pautre par mémoire du 17 aoit 2009,
un échange d'écriture ayant été ordonné (p. 431 et B136). Le receiver Janvey a complété sa demande et
versé de nouvelles piéces au dossier en en date des 28 mai, 4 et 11 juin, 3 et 21 juillet, 28 septembre, 7,
11, 22 décembre 2009, 7 janvier, 4 et 24 mars, 20 avril 2010. Les liquidateurs Wastell et Hamilton-Smith
ont déposé une demande d'intervention & fa procédure en date du 25 mai 2009 et une demandsa de re-
connaissance en date du 28 mai 2009. Celle-ci a été complétée et de nouvelles pidces versées au dos-
sier en date du 15 juin, 27 juillet, 8 octobre, 3 décembre 2009, 28 janvier, 2 mars, 14 avril et 7 mai 2010.

G. Procédure devant le Tribunal de premiére instance du canton de Genéve

{32) Par requéte du 4 mai 2009, les liquidateurs Wastell st Hamilton-Smith ont sollicité du tribunal de
premigre instance du canton de Genéve, 'exequatur de la décision de liquidation du 17 avril 2009 émise
par les autorités d’Antigua (p. B825 a B835). Le receiver Janvey est intervenu auprés du tribunal pour
s’opposer & leur demande (p. 481 & 497). Apras deux audiences, les liguidateurs ont retiré leur requéte
(p-479 et 480) sans recueillir 'agrément du receiver américain. Le juge genevois 2 rayé la cause du réle
par avis du 11 juin 2009 (p. B568 et B569).
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Considérants en droit
H. Jonction des causes

(33) La FINMA est saisie de deux requétes concurrentes visant & la reconnaissance de deux décisions
de liquidation portant toutefois sur le méme établissement. Les conclusions prises par les parties sont da
nature identique.

(34) Mé&me si la jonction des causes n'est pas formellement prévue dans la loi fédérale sur la procédure
administrative (PA ; RS 172.021), celle-ci peut-2tre prononcée conformément au principe d'économie de
procédure (Arrét du Tribunal administratif fédéral C-873/2006 du 16 octobre 2007) et pour éviter le ris-
que que des jugements contradictoires soient prononcés (voir aussi ATF 123 V 214, consid. E. 1: « Les
recodrs A9 droft adminisiratif concernent des faits de méme nature, portent sur des questions juridiques
communes et sont dirigés contre le méme jugement, de sorte quil se justifie de les réunir et de Jes fiqui-
der dans un seuf arrét » A cela s'ajoute, que P'art. 31 PA commande que chacune des parties soit enten-
due sur les allégués importants de I'autre lorsqu'elies défendent les intéréts divergents.

(85) En l'espéce, [a jonction permet & la FINMA de mener une seule et méme procédure de reconnais-
sance et est ainsi conforme au principe de 'économie de procédure. Elie permet aussi de s'assurer
qu'aucun jugement contradictoire ne sera rendu et que le droit d'é&tre enfendu est respecté pour chacune
des parties, lesquelles ont pris des conclusions de nature identique, mais paradoxalement, poursuivent,
des intéréts divergents. )

I. Compéience ratione materiae

(36) Selon lart. 37g al. 1 de fa loi sur les banques (LB ; RS 852.0), la FINMA est la seulé autorité compé-
tente pour prononcer la reconnaissance d'une mesure d'insolvabilité prononcée & Pencontre d’'une ban-
que sise a I'étranger.

(37) Banque & Pétranger. La notion de banque étrangére est définie a Part. 1 al. 1 de l'ordonnance
FINMA sur les banques étrangéres (OBE-FINMA ; RS 952.111), Selon cette disposition est une banque
étrangére : (i) toute entreprise organisée selon le droit étranger et qui dispose & Pétranger de
lautorisation exercer une activité bancaire, (ii) fait figurer le terme « banque » dans sa raison sociale,
dans la désignation de son but social ou dans ses documents commerciaux ou (i) exerce une activité
bancaire au sens de l'art. 2a de 'ordonnance sur les banques (OB : RS 952.02). Ces conditions sont al-

ternatives (Bulletin CFB 48 (2006) p. 281/282).

{36) SIB est une entité juridique organisée selon le droit d’Antigua et Barbuda (voir supra ch. 10}, Sou-
mise & la surveillance de la Financial Services Reguiatory Commission of Antigua and Barbuda, slle dis-
posalt d'une licence lui permettant de conduire des opérations dite d'international banking et sa raison
sociale comporte le& mot « banque » {bank). Elle pouvait accepter des dépdts du public (sauf résidents
de Antigua et Barbuda) et émetire en contrepartie des certificals portant & intéréts ; efle octroyait des
préts, méme si cette activité était réduite (voir ci-dessus ch. 11).

(39) Organisée selon le droit Stranger, titulaire d'une licence bancaire, pratiquant une activité bancaire at
portant la dénomination « banque » dans sa raison sociale, SIB doit &tre considérée comme une bangue
étrangére de fart. 1, al. 1 OBE-FINMA. A ce titre, il sera relevé que le faft que SIB ait pu servir de véhi-
cule visant & commstire des infractions contre le patrimoine, au sein du Groupe Stanford ne change rien
a sa qualité de banque au sens formel.
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(40) Mesure d'inselvabilité. La qualification de la décision dont la reconnaissance est sollicitée se fait se-
fon le droit du for (Gabrielle Kaufmann-Kaohler / Antonio Rigozzi, Commentaire Romand LP, art. 166
LDIP N7). L'art. 37g LB ne se limite pas & prévoir la reconnaissance pour les seules décisions de faillite.
Au contraire, il englobe toutes les décisions et mesures ayant trait a finsolvabilité. Est une décision
d'insolvabilité selon Farl. 37q LB, dont Pexequatur peut éire requise devant la FINMA, une procédure qui
se déroule sous e contrdle d’'une autorité ou d’'un tribunal; en vue de répondre & une situation de suren-
dettement ou d'insolvabilité, dans laquelle, 'égalité des ¢réanciers est préservée, a tout le moins, au
sein des classes, et dont le but ultime est soit la continuation de l'entreprise, soit, en cas d'échec,
Pexécution générale impliquant I'affectation de I'ensemble des biens du débiteur 2 la satisfaction collecti-
ve des créanciers. Dans 'examen de la qualité de la décision dont est demandée l'exequatur, le contenu
du droit étranger est établi d'office, ce en application de 'art. 16 de la loi fédérale sur le droit international
privé (LDIP ; RS 29). Les parties ne sont, toutefois, pas dispensées de collaborer & son établissement
(ATF 1241 43, cons. 3b).

{41) Le receivership de droit américain. Le receiver Janvey affirme que le receivership est une procédure
d'insolvabilité gqui a pour but la satisfaction collective des créanciers selon un plan équitable préalable-
ment approuvé par un tribunal (p. 334 ; p. 1393 4 1395). Il expliquz également gue selon ses fonctions
de receiver, il est tenu de liquider les avoirs du Groupe Stanford, inclus SIB, et d'en redistrbuer le pro-
duit selon un plan approuvé par et sous la supervision du United District Court Judge (p. 314). Ses pou-
voirs seraient similaires & ceux d'un trustee in bankruptey, institution du receivership étant fréquemment
utilisée dans le contexte d'entreprisés insolvables, car celle-ci présente I'avantage d'étre moins colteuse
pour la masse (p. 311-315). A Pappui de ses affirmations, il produit notamment une décision ameéricaine,
émanant du 6éme Circuit (cour d’appel), Liberte Capital Group, LLC v. Capwill , 462F.8d 543 (6th Cir.
2006), un mémorandum signé d'un praticien américain (p. 1371-1372) et un affidavit d'un professeur de
droit de 'Université du Texas affirmant disposer d'une solide expérience en matiere d'insolvabilite (p.
189-214). Les biens mis sous receivership seraient distribués selon un plan respectant le concept de
Pégalité des créanciers (p- 1371 et 1372).

(42) Les affirmations du receiver Janvey sont contestées par les liquidateurs Wastell et Hamilten-Smith,
selon lesquels le receivership américain est une procédure de nature conservatoire dont fe but uttime
n'est pas la distribution des biens aux créanciers, mais la sauvegarde des biens de la masse (p. B238 a
249). A tappui de leurs allégués, les fiquidateurs Wastell et Hamilton-Srnith produisent un affidavit éma-
nant d’'un avocat pratiquant le droit de Iinsolvabilité (p. B859 3 B884) et un jugement de la High Court of
Justice Chancery Division (juridiction anglaise) pour laquelle le receivership instauré par les décisions
des 16 février et 12 mars 2009 n'est pas une procédirre relative a l'insolvabilité au sens de la loi type de
la Commission des Nations Unies pour le droit commercial international sur linsolvabilité internationale
(p. B630 & B658),

(42) Le receivership a été ordonné et le receiver Janvey appointé & la requéte de la United-States Secu-
rities and Exchange Commission (ch. 18), autorité de supetvision des négociants en valeurs mobiligres.
Dans sa requéte, celle-ci avait sollicité du juge linstauration d'un receivership en vue de protéger les in-
vestisseurs contre la dilapidation de leurs avoirs par Robert Allen Stanford, celui-¢i étant soupgonné
d'opérer en réalité un Ponzi scheme (ch. 18). DU reste, il ressort du texte méme de la premigre décision
rendue par les tribunaux du Texas que la mission du receiver Janvey était limitée a des mesures
conservatoires visant principalemeant & sauvegarder les biens appartenant & I'empire Stanford et empé-
cher leur dilapidation. Il avait également pour mission de se faire remetlre les fivres de compte et tous
autres documents sociaux ou comptables lui permettant de dresser un inventaire des biens appartenant
directement ou indirectement & Robert Allen Stanford (ci-avant ch. 18 et 19).
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(44) Le texte de la deuxiéme décision est quasi identique a la premidre a ceci prés que le receiver est
exprasseément auiorisé & présenter une requéte de faillite : « The Receiver shall have the sole and ex-
clusive power and authority to manage and direct the business and financial affairs of the Defendants,
including without fimitation, the sole and exclusive power and authority to petilion for refief under the Uni-
ted States Bankruptcy Code, 11 U.5.C. §§ 107 et seq. (the “Bankrupicy Code") ». L'art. 101 dont il est
question définit « petition » cormme toute requéte déposée selon les art. 301 4 304 du Bankruptcy Code.
Lart. 303 trafte notamment de la faillite non volontaire.

(45) Hl ne ressort toutefois pas des décisions précitées que le receiver a le pouvoir de distribuer les biens
de la masse aux créanciers : tout au plus, qu'il est de son devoir de sauvegarder leurs intéréts par une
maximisation des avoirs de la masse. La distribution est toutefois possible sur la base d’un plan ad hoc,
équitable et approuvé par le juge (ch. 20). Or, méme si le receiver Janvey affime que le plan doit &tre
« equitable », il "’est pas détermine, ni méme déterminable si le principe de I'égalité des créanciers sera
respecté. _

{46) Ainsi, $'il est possible d'affirmer que le receivership est une procédure visant a la satisfaction ¢ollec-
tive des créanciers d'unie entité au moyen de ses biens, sous la supervision d'un tribunal, 'autorité de
céans, n'est pas en mesure de constater que le principe de 'égalité des créanciers est respacté. Cefie
question peut raster ouverte, comme on le verra infra dans le cadre de linterprétation de I'art. 379 LB
(voir ci-dessous ch. 62as).

(47} La liguidation selon le droit d’Antigua et Barbuda. Les liguidateurs Wastell et Hamitton-Smith alle-
guent que la procédure de liguidation & Antigua est en tous points similaire & une procédure de faillite en

Suisse puisque SIB est dissoute et liguidée, sous la supervision dune autorité judiciaire, ses biens de-
vant revenir & I'ensemble de ses créanciers sous le contréle d'un juge, le principe de I'égalité étant au
demeurant respectée (p. B127 ; p. B256 & 258). lls versent-au dossier les extraits de loi pertinents (ch.
80). Le receiver Janvey na prend pas position par rapport a cefte question.

(48) Il ressort du texte méme de la décision du 17 avril 2009 que la dissolution avee liquidation de SIB
est ordonnée et qu'il est du devoir des liquidateurs de collecter 'ensemble des biens de SIB pour les af-
fecter & la satisfaction collective de ses créanciers. Les biens ainsi réalisés serviront & désintéresser en
premier lieu les frais de la masse, ainsi que les anciens employés de SIB, puis les créanciers selon le
rang prévu par la loi, an Fespéce I'international Business Corporations Act de 1982, et enfin les action-
naires de 8IB (ci-avant ch. 24). Il ressort des textes de loi qu'en cas d'insuffisance de biens, les créan-
ciers sont dédommages au pro rata de leur créance, selon le systéme de priornité des classes foutefois
(ch. 24). L'ensemble des créanciers, sans égard a leur domicile, peuvent participer & la distribution des
biens (ch. 24]). La procédure ainsi décrite répond en tous points 2 la définition de principe d'une mesure
d'insolvabilité énoncée plus haut (ch. 40). Il s’agira ainsi pour l'autorité saisie de dissoudre la société et,
au travers des liquidateurs, se saisir de ses biens, les réaliser, puis les affecter a la satfisfaction collective
des créanciers. L'autorité doit désintéresser les créanciers selon un ordre.de priorité préétabli qui per-
mettra ainsi de garantir leur égalité@ au sein des classes. En cas dlinsuffisance de biens, les créanciers
des premieres classes sont desintéressés en priorité sur les clagses subséquentes, ceux-ci concourant
au marc le franc au sein de {feurs classes.

(49) A teneur de ce qui précéde, fa FINMA est ainsi compétente 2 raison de la matigre pour se saisir de
la demande d'exequatur des liquidateurs Wastell et Hamilton-Smith.
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{50) Selon les art. 37g LB et 166 LDIP, une mesure d'insolvabilité étrangere rendue dans I'Etat du domi-
cile du débiteur est reconnue en Suisse 2 la réquisition des représentants autorisés ou d’'un creancier.
Par représentants autorisés, on entend toute personne, qui en vertu de la lof ou de |z décision en cause,
a le pouvoir d'administrer, de gérer et de disposer des hiens du débiteur (voir dans ce sens, Hans Ha-
nisch, Die Volistreckung von auslédndischen Konkurserkenntnissen in der Schweiz, AJP/PJA 1999, p.
1718 p. 23\

{51) En Fespéce, & teneur des décisions du 16 février et 12 mars 2009, le receiver Janvey a le droit
d'administrer et gérer les biens de SI8, ainsi que de les réaliser.

{62) Il en va de méme pour les liquidateurs Wastell et Hamilton-Smith a teneur de la décision émanant
de la Haute Cour d’Antigua et Barbuda du 17 avril 2009,

(53) Tant le receiver Janvey que les liquidateurs Wastell et Hamilton-Smith sont ainsi compétents pour
solliciter 'exequatur des décisions des 16 février et 12 mars 2009 et 17 avril 2009, respectivement. La
FINMA entrera ainsi en matiére sur chacune des requétes.

K. Exception de lautorité de la chosge iugée

(54) Le receiver Janvey, sous la plume de son conseil, souléve Fexception res judicata a Fencantre de la
requéte déposée par les liquidateurs Wastell et Hamilton-Smith par devant l'autorité de céans. En eftet,
selon e receiver Janvey, le retrait unilatéral de leur requéte par devant les tribunaux du canton de Ge-
néve par ces dermiers aurait valeur d'un jugement au fond revétu de lautorité de la chose jugée ou force
de chose jugée au sens matérisl (p. 1383). Il explique que le dépdt de l'original de I'assignation en main
du greffier emporte intraduction de la cause en justice et par la méme création du lien diinstance. Dans
un tel cas, le retrait unflatéral aurait valeur de désisterment d'action muni de l'autorité de la chose jugée
(p. 1382). :

(65) Conformément au droit fédéral, 'existence d'un premier jugement faft obstacle & lntroduction d'un
nouveau procés civil lorsque ce dernier oppose les mémes parties, gu'il porte sur une méme prétention
et quiil se fonde sur le méme complexe de faits (principe de I'autorité de la chose jugée ; ATF 119 11 p.
89). En principe toutefois, n'acquidrent l'autorité de la chose jugée que les jugements au fond et, excep-
tionnellement, les jugements de procédure uniquement lorsqu'ils statuent sur la recevabilité (ATF 127 |
133 /139 ; ATF 115 1l 187/189). Sont des jugemenis au fond, les décisions condamnatoires ou formatri-
ces qui metient fin & des contestations portant sur des droits et obligations, le statut d'une personne ou
encore en constatation de droit, en bref qui statuent sur le bien fondé d’une prétention (Fabienns Hohl,
Procédure civile, T. 1, N 12389 et 1258, 2001). Sont des jugements dit de recevabilité, les décisions qui
statuent sur Fexistence d'une condition du procés, notamment la compétence ratione focl Un jugement
constatant 'absence de compélence rafione loci empéche la partie demanderesse de renouveler son
action, basée sur les mémes faits, devant e méme tribunal (SJ 2009 | 22 et Adrian Staehelin/Daniel
Staehelin/Pascal Grolimund, Zivilprozessrecht, 2007, p. 412).
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(56) En I'espece, il sied de relever que le juge ordinaire n'aurait pas ét& compétent ratione materiae pour
se saisir de la demande. Afnsi, méme si [a procédure aurajt suivi son cours, ¢lle se serait soldée par un
jugement d'irrecevabilité Jequel n'aurait pas empéché la partie demanderesse de rencuvaler sont action
devant la FINMA.

{(57) A cela s"ajoute, que dans le cas précis d'une décision de reconnaissance, 'Efat requis permet a une
décision étrangére de déployer ses effets sur son propre territoire (ATF 120 [l 83/86) renongant ainsi &
une partie de sa souveraineté. La décision de reconnaissance n'est ainsi ni condamnatoire ni constata-
toire. Elle n'emporte par non plus de création de droiis et obligations (ATF 134 Ill p. 367, cons. 3.3, JT
2009 | p. 287, cons. 3.3 ; ATF 129 11l 626/635), car elle ne saurait avoir plus d'effets que la décision dont
l'exequatur a été requise. En régle générale, le droit suisse accorde la reconnaissance lorsque les condi-
tions en sont remplies {Paul Volken, ZK-IPAG, Art. 25, N 6ss et Art. 27 LDIP N 1 et 54, 2 éd.) et tend a
éviter un débat sur sa substance matérielle (ATF 120 Il 83, JAT 1995 | 14/16), car il n"’appariient pas au
juge suisse de se prononcer 4 nouveau sur la question tranchée par les tribunaux éirangers.

(68) La requéte en reconnaissance déposée par les liquidateurs Wastell- et Hamilton-Smith auprés du
Tribunal de premiare instance du canton de Genéve n'avait ainsi pas pour but de créer de nouveaux
droits et obligations pour chacune des parties intéressées, mais bien de faire reconnaitre une mesure de
droit étranger sur le territoire suisse ef lui permettre d'y déployer sas effets. Dans un tel cas, 18 juge
n'était pas appelé a trancher une question de droit matériel, mais bien de décider si les conditions de la
reconnaissance étaient remplies in casu. Dés lors, peu importe que la procédure se termine par le retrait
unilatéral de la requéte par les requérants ou par un jugement dincompétence & raison de la matiére,
l'autorité de la chose jugée ne peut éire invoquée puisque la procédure entamée mavait ni pour but, ni
naureit eu pour effet de trancher une contestation matérielle entre deux parties.

{59) L'exception de l'autorité de la chose jugée soulevée par le recaiver Janvey est en congéquence re-
jetée.

L. Le principe de I'unité de Ia faillite et |a tension entre la reconnaigsance du siege effectif et le
siége d’incorporation '

(60) Selon l'art. 37g al. 1 et 2 LB, la FINMA décids de la reconnaissance des décisions relatives 3
Insolvabilité prononcées a I'étranger. Elle peut aussi reconnaitre de telles mesures lorsqu'elles sont
prononcées dans I'Eiat oll la bangue a son sigge effectif.

(61) La FINMA est saisie, en 'espéce, de deux requétes concurrentes en reconnaissance de mesures
d'exécution forcée, 'une émanant de I'Etat du siége d'incorparation, I'autre de I'Etat du sigge effectif d'un:
établissement bancaire. La reconnaissance de ces deux décisions a la fois ne saurait &tre prononcée.
En effet, le principe de I'unité de la faillite ancré a l'art. 55 de la loi sur la poursuite pour deites et ta faillite
{LP ; RS 288.1) prohibe I'ouveriure de deux faillites 2 la fois. Ce principe trouve son corollaire en droit in-
ternationat & Fart. 167 al. 2 LDIP qui empéche l'ouverture de faillites ancillaires simultanées (Henri-
Robert Schibbach, Commentaire Romand LP, art. 55, N17). En tant que la reconnaissance de failliie en-
raine de plein drolt 'ouverture de la faillite ancillaire, la reconnaissance ne sera prononcée qu’a Pégard
d'une seule décision étrangére.
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(62) Dans ces conditions, il se justifie de procéder a I'interprétation de Fart, 37g al. 1 et 2 pour déterminer
quel ordre de priorité sera donné dans un tel cas d'espéce pour traiter des detx requétes.

{63) Selon les principes d'interprétation reconnus, fa loi s'interpréte d'abord selon sa letire ; en cas de
doute sur le sens de la norme, le sens véritable de la disposition en cause pourra étre dégagée gréce a
l'examen des travaux préparatoires (interprétation historique), selon la systématique de la loi (interpréta-
tion systématique) et du but et du sens de la loi (interprétation téléologique) (ATF 133 i p. 497, cons.
2.5 et les références citées).

(64) Selon le deuxiéme alinéa de l'art. 37g LB, la FINMA peut prononcer la reconnaissance d'une déci-
sion étrangére concernant une banque et émanant de I'Etat de son siege effectif. La compétence de la
FINMA de reconnaltre une décision émanam du siége effectif est tempérée par I'utifisation de la condi-
tion potestative « peut », mais également par 'adjonction dans le texte de I'adverbe « aussi ». Pris dans
son sens strictement littéral, a loi offre la possibilité a 'autorité de reconnaitre une décision émanant de
FEtat du sigége effectif, mais ne lui en fait pas l'obligation. 1l s'agit donc d’'une faculté qui li est offerte,
voire une prérogative. L'ordre des alinéas et le choix des mots permettent ainsi de conclure sans contes-
te que le législateur pariait du principe que c’est uniquement en absence d'une décision émanant de
I'Etat du sidge d'incorporation que serait prise en compte une mesure émanant de 'Etat du sigge effectii.

(65) L.a reconnaissance d'une décision émanant du siége d'incorporation nest pas expressément men-
tionnée dans l'alinéa 1 de {"art. 37g LB. Cet alinéa fraite en premier lieu de la compétence de la FINMA 2
prononcer la reconnaissance d'une décision étrangére relaiive a Finsolvabilité d’un institut bancaire. In-
troduite par la novelle du 3 octobre 2003, il s’'agissait ici de refiéter sur le plan international, la solution
voulue sur le plan national, & savoir le transfert de la compétence de prononcer la faillite et mener a pro-
cedure de liquidation y afférente des autorités cantonales a Fancienne Commission fédérale des ban-
ques (Message concemant la modification de fa loi fédérale sur les banques et les caisses d'épargne du
20 novembre 2002, FFF 2002 7476/7516 ; ci-aprés [e « Msssags »).

(66) Sur le plan systématique, il convient de souligner que les art. 37f et 37g LB sont des dispositions qui
relevent tant de la |égislation bancaire que de la législation de droit international privé. Il s'agit ici de
normes spéciales, applicables aux banques uniquemnent, qui complétent les articles 166ss LDIP sur la
faillite internationale et qu'll convient d'interpréter dans ce contexte.

(67} Selon I'art. 166 al. 1 LDIP, sera reconnue en Suisse la décision de faillite rendue dans I'Eiat du do-
micile du débiteur. Pour les sociétés, le siége statutaire vaut domicile conformément a lar. 21 al. 2
LDIP. A defaut d'une telle désignation ou d'un résultat incompatible avec Mordre public suisse, le sidge
d'une société se trouvera 1a ol elle est administrée de fait, &tant rappelé que d’une maniére générale, la
LDIP se montre hostile au critére de rattachement du si2ge effectif, ce dautant plus que la réserve du
siege fictif fondée sur la théorie de fa fraude 2 la loi a été abandonnée avec son entrée en vigusur (ATF
128 111 346/351 ; ATF 117 Il 494, cons. 6¢ ; Max Keller/Jolanta Kren Kostiewicz, ZK-IPRG, 2 éd., art. 21,
Ng). C'est ainsi que la LDIP ne prévoit pas Ia possibilité de reconnaitre une décision de failitte rendue
dans FEtat du siége eifectif de la société (Paul Volken, ZK—IF‘RG, Art. 166, 2 ed., N&1 ; Arrét du Tribunal
fedéral 5P.472/2004 du 23 février 2005, cons. 5.2) et méme si la question reste controversée en matiére
de failite internationale (voir Saverio Lembo/Yvan Jeanneret, La reconnaissance d'une faillite étrangére
[Art. 166 et ss. LDIP]: état des lisux et considérations pratiques, SJ 2002 11 247/256 pour un bref résu-
me), le Tribunal fédéral §'en tient pour l'instant & la théorie de l'incorporation telle que développée dans
IFATF 117 It 497 et telle que voulue par le législateur, Une telle interprétation de l'art. 37g al. 2 LB, sys-
tematique ef dans son contexte de norme de droit internafional privé, permet, ainsi de degagar une regle
et son exception pour les instituis bancaires.
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La regle est celle de la reconnaissance d'une décision de faillite prononcée par FEtat du siege
d'incorporation et en son absence et de maniére exceptionnelle pourra étre reconnue une décision éma-
nant de 'Etat du siege effectif. Par souci d’exhaustivité, il sera relevé que rart. 187 al. 2 LDIP n'est pas
applicable, car il s'agit d'une régle de conflit de compétences au niveau interne &t non pas sur le plan in-
ternatienal.

(68) Cette conclusion est également corroborée par une interprétation historique et téléologique de la
norme. En effet, if ressort du Message, reprenant mot pour mot le rapport d'expert y relatif {Assainisse-
ment et liquidation de banques, protection des déposants, Rapport de fa commission d’expens instituee
par e Département fédéral des finances, octobre 2000 p. 78) que le législateur entendait pallier a une
lacune de fa LDIP en introduisant la possibilité pour 'ancienne CFB de prononcer la reconnaissance
d’une décision prononcée par PEtat du sigge effectif également, ce aux fins de promouvoir une meilleure
coordination des procédures de faillites transnationales. La pratique avait, en effet, démontré que certai-
nes autorités étrangeres, tout comme I'ancienne CFB ouvrait parfois la faillite au sidge considére comme
« réel » de la bangque (Message p. 7516). Lintroduction de cette possibilité mavait pas pour but de modi-
fier radicalement le systéme prévu par la LDIP, mais bien de répondre & une nécessité pratique sur le
plan international, dans un cas de figure bien précis (soit l'absence de décision émanant de IEtat
d’incorporation). D&s fors, il se justifie également sous cet angle de donner la priorité & une décision pro-
noncee par PEfat du siege statutaire.

(69) Ceci est d'autant plus vrai que les impératifs de sécurité juridique imposent de permettre aux justi-
ciables de se fonder sur des normes claires et prévisibles, ce qui ne serait pas le cas, si la reconnais-
sance pouvait &lre ociroyée & choix soit a IEtat du siége statutaire, soit a 'Efat du siége effectif sans
qu’un cadre certain ne soit & disposition des autarités et des justiciables pour les guider dans examen
d'une telle question (ATF 117 Il 494, cons. 6¢ ; Frank Vischer; ZK-IPRG, Art. 157, N12), Ainsi la recon-
naissance d'une décision émanant de I'Etat du siége effectlif ne saurait &ire prononcée qu'en Fabsence
de décision émanant de [Etat du sigge d'incorporation.

{70) Pour le receiver Janvey cependant, le sigge de SIB & Antigua est fictif et artificiel, toutes les déci-
sions se prenant aux Ftats-Unis, les données des clients y étant du reste conservées (p. 1392 [25 & 28]).
SIB n'avait pas le droit de fournir des services bancaires a des résidents d’Antigua et Barbuda. Ses ré-
sultats étalent fictivemnent déterminés par Robert Allen Stanford et son acolyte James Davis et la plupart
de ses activités étaiert outsourcées (p. 1391 [33 & 39]). SIB n'était pas véritablement surveiliée par le
régulateur antiguais, puisque son directeur était & la solde de Robert Allen Stanford (p. 1320 [43]). Le
gouvernement d'Antigua, lui-méme aura reconnu que administration effective de SIB avait lieu depuis
Houston (p. 2294). Ces circonstances justifieraient sefon lui de faire fi du siége d'incorporation et de re-
connaltre la décision de faillite émanant du sidége effectif. En résumé, le receiver Janvey s’appuie sur la
théarie dite de la fraude & la lof qui prévalait avant I'entrée en vigueur da la LDIP.

(71) Ainsi que vu plus haut {ch. 67), la LDIP a abandonné la théorie de la réserve du siége fictif (ATF
117 |l 494, cons. 6¢ ; Gabriclle Kaufmann-Kohler/Antonio Rigozzi, Commentaire Romand LP, art. 168
I.LDIP, N27) pour limiter la reconnaissance, sauf cas exceplionnels, aux décisions rendues dans 'Etat du
sidge dincorperation. L'art. 17 LDIP {réserve de Fordre public) constitue I'un de ces cas exceptionnels
(au contraire de la réserve du sigge ficlif, Fautre étant absence de décision émanart de I'Etat
d'incorparation) et permet de faire abstraction du siége statutaire forsque des principes fondamentaux du
drolt suisse des sociélés seraient violés par I'application du droit de I'Etat d'incorporation (Frank Vischer,
ZK-IPRG, 2 &d_, art. 154, N32).
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Vischer cite, a titre d’exemple, la reconnaissance d'une décision emportant violation des droits élémen-
falres des actionnaires mincritaires d'une société, mais on pourrait imaginer gu'enfreindrait Fordre public
suisse, une décision qui exclurait totalement la responsabilité des membres du conseil d’administration,
lesguels ne répondraient pas de leurs actes vis-a-vis des actionnaires ou créanciers. D'une manigre gé-
nérale, il convient de se montrer restrictif avec les conditions d'application de la réserve de Fordre pubilic,
le droit suisse nayant pas vocation & se substituer au droit éiranger méme en cas de différences
d'appréciation (ATF 134 11l 661/665 ; ATF 126 |l 327/330).

(72} En I'espéce, il ressort de la procédure que SIB n'était pas qu'urie simple boite aux lettres & Antigua,
méme sl est vrai que ses activités étaient restreintes. SIB y dispeosait de locaux et y employait pas
moins de 80 personnes qui étaient engagées dans des taches d’administration et de représentation (voir
ci-dessus ch. 10 a 16). Ainsi, l'autorité de céans ne saurait suivre le receiver Janvey lorsqu'il affirne que
le sitge de SIB a Antigua n'était qu’apparence: SIB et ses employés exercaient réellement une activité
de nature bancaire 2 Antigua, méme si celle-ci était limitée au support clientéle, au traitement des ché-
ques et a la compliance. Ainsi, le siégge de SIB a Antigua n'était pas fictif cornme le prétend le receiver
Janvey, constituant plus qu'une boite aux leftres. De plus, le fait que les autorités antiguaises reconnais-
sent que SIB était adminisirée de fait depuis Houston s’explique aisérment par le fait que le gouverne-
ment d'Antigua fait I'objet actuellement d’'une class action de la part d'une coalition de victimes de Robert
Allen Stanford (p. 1340 [49]) et qu’il cherche & se défendre. De plus, méme si SIB éiait administrée de-
puis les Etats-Unis, il n’en reste pas moins que son siége statutaire se situe & Antigua et quelle est
soumise au droit de cet Etat. L’application de I'art. 17 LDIP ne sera i¢i d'aucun secours pour le receiver
Janvey, car on peing & voir en quoi reconnaltrs la décision des autorités d'Antigua emporterait violation
de I'ordre public suisse (sur la réserva de Pordre public, voir aussi ci-dessous ch. 83).

(73) La requéte déposée par les liquidateurs Wastell et Harnilton-Smith concluant & la reconnaissance
de la décision du 17 avril émanant des autorités d'Antigua et Barbuda sera donc examinée en premier
lieu. Ce n'est que si sa reconnaissance ne saurajt étre prononcée, que la requéte du receiver Janvey,
fondée sur I'existence d’'un siége effectif at sur la réserve du gigge fictif, pourrait &tre examinée et, pour
autant que lensemble des conditions posées a la reconnaissance soient remplies, accepiée.

M. Conditions de la reconnaissance s’agissant de la requéte des quuidateurs Wastell et Hamil-
ton-Smith

(74} A teneur de Fart. 166 LDIP, applicable en complément des art. 37f et 37g B, une décision de faillite
étrangeére est reconnue pour autant que fa reconnaissance ne viole pas 'ordre public suisse, que la réci-
procité soit garantie et que la faillite selon le droft étranger ait une vocation universelle. En application
des art. 29 al. 1 lit. a et b et art. 167 al. 1 LDIP, la demande d& reconnaissance doit 8tre accompagnée
d'une expédition compléte et authentique de la décision, laquelle doit &tre au surplus exscutoire.

{75) Expédition compléte et authentigue' de la décision. En application de 'art. 3 de la Convention sup-
primant Pexigence de la [égalisation des actes publics étrangers, conclue & La Haye le'5 octobre 1961

{ci-aprés la « Convention » ; RS 0.172.030.4), la seule formalité qui puisse &tre exigée pour attester la
véracité de la signature, la qualité en laquelle le signataire de l'acie a agi et, le cas échéant, 'identité du
sceal ou timbre dont cet acte est revéiu, est Fapposition de l'apostille définie A I'art. 4, délivrée par
Fautorite compétente de I'Etat d'oll émane le document. L'apostills est apposée sur le document lui-
méme selon J@ modéle annexé 4 la Convention (art. 4).
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Selon les indications qui figurent sur le site officiel de la Conférence de La Haye sur le droit international
privée (hitpu/hech.e-vision.nlfindex fr.php?act=text.display&lid=37). Antigua et Barbuda a déclaré se
considérer liée par [a Convention en date du 1er mai 1985. Toujours selon les informations disponibles
sur ledit site, "autorité compéterte d'Antigua et Barbuda pour délivrer 'apostille est le « Registrar of the
High Court of Antigua =,

(76} Les liquidateurs Wastell et Hamilton-Smith ont versé au dossjer en date du 16 juin 2009, un exem-
plaire original de la décision du 17 avril 2009, munie de I'apostille de La-Haye selon le modéle figurant
en annexe & la Convention et émanant du Registrar of the High Court {ci-avant ch. 30), si bien que la
premiére condition mise & |2 reconnaissance est considérée remplie.

{77) Caractére exécuioire. Le caractére exécutoire d'une décision ne se confond pas avec lautorité de
chose jugée ol son caractére définitif (ATF 126 Iil 101, JdT 2000 il 41/45). Sera exéculoire, toute déci-
sion qui produit des effets fypigues de faillite {Gabrizlle Kaufmann-KohledAntonio Rigozzi, Commentaire
Romand LP, art. 166 LDIP, N46), tel que le dessaisissement du failli, la création de la masse, la suspen-
sion des poursuites ou des procés en cours. Leffel suspensif d'un Sventuel recours devra égalament
&tre pris en compte dans Pappréciation de 'exécutabilité de la décision. En principe, le requérant devra
produire une attestation d’exécutabilité, mais le caractére exécutoire d'une déeision pourra aussi ressor-
tir du texte de la décision elle-méme ou étre démontrée par les dispositions légales pertinentes et la ju-
risprudence y relative (Gabrielle Kaufmann-Kohler/Antonio Rigozzi, Commetaire Romand LP, art. 166
LDIP, N49).

(78) Selon les liguidateurs Wastell et Hamilton-Smith, le caractere exécutoire de la décision ressort di-
rectement de son texte (p. B126). lls expliquent également que selon les régles de procédure applica-
bles, une telle décision est immédiatement exécutoire, un appel n'emportant pas d'effet suspensif, sauf
ordonné par [a cour (p. B125). Les dispositions topiques ont éi¢ versées au dossier (p. B69 et B1051).
Selon un affidavit émanant d'un avocat admis au barreau d’'Antigua, I'effet suspensif na pas é1é accordé
au receiver Janvey lorsqu'il a &€ autorisé, en date du 22 juillet 2009, & faire appel de la décision de failli-
te. Le receiver américain, quant a lui, affirme que les liquidateurs Hamilton et Wastell-Smith n'ont pas
démontré le caractére exécutoire de la décision (p.1375), deux appels étant pendants ; il nallégue foute-
fois pas avoir obtenu I'effet suspensif par rapport 4 son appal, ni gue celui-¢i ait été ordonné par rapport
a l'appel interjeté par un ancien cliert de SIB.

(79) En 'espéce, il ressort des régles de procédure civile versées au dossier que la décision est immé-
diatement exécutoire {art. 42.8 des Civil Procedure Rules 2000 — p. B69) et gqu'un éventuel appel
n'emporte pas d'effet suspensif (art. 62.12 {a) des Civif Procedure Rules 2000 — p. B1051). Le dispositif
de la décision prévoit du reste une prise d'effet immédiate (p. B12 [31]). ce en des termes express
(« This Order shall take effect from the dalg hereof ». Le receiver Janvey n'a pas démontré que les deux
appels precités auraient recu Feffet suspensif. L'autorité refiendra, en conséquence, que la décision du
17 avril 2009 émanant de la Haute Cour d’Antigua et Barbuda est exécutoire.

(80) Réciprocité. Selon Fari. 168, al. 1, litt. ¢ LDIP, une décision de faillite ne peut &tre reconnue en Suis-

se que si [a réciprocité est garantie dans I'Etat dorit elle émane. La réciprocité est limite aux décisions
de m&me nature et, en 'espéce, contre une entité similaire.
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(81) Pour étabiir que Ia réciprocité est donnée dans le cas d’espéce, fes liquidateurs Wastell et Hamition-
Smith ont déposé un avis de droft rédigé & feur requéte par ['Institut Suisse de droit compare (p. B694 2
B699), ainsi qu'une attestation émanant du département de justice d’Antigua et Barbuda (Ministry of Le-
gal Affairs acling through the office of the Attornay General) (p. B275 a B277). Le receiver Janvey reléve
que le signataire de cette déclaration est également président de la Financial Services Regufatory
Commission, autorité ayant procédé & la nomination des liquidateurs antiguais, ce qui pourrait laisser
douter de son impartialité (p. 2242). Il expliqus, plus loin, qu'un jugement étranger ne peut &tre reconnu
2 Antigua en Fabsence d'un traité avec le pays dont émane la décision, raison pour laquelle, la décision
américaine concarnant SIB n'a pas été reconnue par la Haute Court d’Antigua (p. 1374) et que cette ab-
sence de réciprocité est méme vantée sur un des sites officiels du gouvemement d'Antigua {p. 2298).

(2) Il ressort en effet de I'attestation du Ministry of Legal Affairs d’Antigua versée au dossier, que Ja re-
connaissance a Antigua d'une décision de faillite étrangére s'exerce, en premier lieu, sur la base d'un
traité international auquel la Suisse n'est pas partie (p. B275), ce que reléve également Institut suisse
de droit comparé (p. B698 [2&me para]). Toutefois, tant lattestation précitée que lavis de droit préci-
sent, gu'en 'absence de traité, les juridictions d’Antigua et Barbuda se réfereront a la Common Law bri-
tannique pour décider d’'une mesure de reconnaissance. En application de celle-ci, une decision de failli-
ta &trangére rendue 3 ['égard d'un institut bancaire sera reconnue & la condition que la décision émans
de I'Etat du sidge d'incorporation de la personne morale considérée et, s'agissant d’'une banque, soit
sournise & la surveillance des autorités bancaires compétentes (p. B275 et B693 [27™ para]). L'avis de
droit et I'attestation, selon un raisonnement dont le cheminement est identique, concluent ainsi tous deux
4 Pexistence de la réciprocité entre la Suisse et Antigua et Barbuda, Fattestation utilisant méme des ter-
mes express. Certes, le receiver Janvey s'est vu refuser la reconnaissance de la décision émanant de la
Cour de district du Nord Texas pour absance de réciprocité (p. 1387 [75]) et a versé au dossier des do-
cuments visant & démontrer celle-ci (p. 2298), mais il ne parvient pas & démontrér que la réciprocité
n’existerait pas avec la Suisse. En effet, la décision de non reconnaissance prononcée par les juridic-
tions o’ Antigua a été rendue dans des circonstances pour le moins exceptionnelles dans la mesure ot Ia
méme cour étajt saisie d'une demande de liquidation de SIB émanant des autorités locales et d'une de-
mandse de reconnaissance d'une décision émanant d'une autorité éirangére. Ensuite, les affirmations
contenues sur le site internet des awtorités d'Antigua et Barbuda doivent &ire comprises comme un
« produit d'appel » ne reflétant pas systématiquement la réalité juridique ou étant limitée & des cas pré-
cis d’« asset protectian » {soit protection du patrimoine confre les exigences des créanciers, des autori-
tés fiscales ou encore des héritiers). En réalité, ce qui est déterminant en 'espéce est le versement au
dossier par les liquidateurs Wastell et Hamilton-Smith d’'un acte souverain émanant d'une autorité sou-
veraine, dont la FINMA n'a aucune raison de douter du bien-fondé et d'un avis de droit émanant d'un
institut fédéral, dont également limpartialité ne saurait &tre remise en cause. Sur la base de ces docu-
ments et malgré les allégations contraires du receiver Janvey, la FINMA peut conclure & I'existence de la
réciprocité entre Anfigua et Barbuda et la Suisse.

(83) Absence de viclation d'ordre public. La reconnaissance d'une décision éfrangére est exclue en cas
de violation de l'ordre public. On ne saurait ainsi reconnaitre une décision qui heurte de maniére fonda-
mentale [es conceptions suisses de |z justice, soit en raison de son contenu matériel, soit en raison de la
procédure dont elle est issue ; & ce titre, on distingue le droit public matériel, du droit public procédural. A
ce dernier égard, la LDIP exige le respect des garanties de procédurs fondarnentales qui découlent di-
recternent de Ia Constitution, soit le droit & un procds équitable et le droit d’étre emtendu (ATF 128 |l
327, cons. 3 et les références citées). Dans Fexamen du criiére de l'ordre public matériel, plutdt que de
s'attacher 2 |z décision elle-méme, il conviendra de vérifier 81 la reconnaissance et 'exécution de {a déci-
sion per se sont compatibles avec I'ordre public suisse (ATF 126 Ill 101, JAdT 2000 Il 41/49 ; Commentai-
re Romand LP, Gabrielle Kaufmann-Kohler/Antonio Rigozzi, ant. 166 N54sg),
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(84) Selon le receiver Janvey, la reconnaissance de la décision de faillite du 17 avril 2009 & égard de
SIB emporterait violation de Fordre public matériel. En effet, seuls fes créanciers de SIB seront en mesu-
re da participer & sa liquidation forcée & I'exclusion des aufres personnes [éséés par Robert Allen Stan-
ford et le Groupe Stanford. SIB faisant partie d’'un tout, il se justifierait d’en allouer ses biens a |a satisfac-
tion globale de I'ensemble des créanciers du Groupe Stanford (p.1377 et 1378), faute de quoi, les créan-
ciers de SIB seraient indliment avaniagés par rapport aux autres.

(85) Cette argumentalion ne convainc pas. Méme si les sociétés du Groupe Stanford étaient particulie-
rement imbriguées entre elles, an ne voit pas en quoi la liguidation séparée de chacune d'entre elles vio-
lerait Mordre public matériel suisse, ce d’autant plus que (‘ordre juridique suisse ne connait pas l'institution
de la faillite de groupe. Dans un cas similaire en Suisse, chaque sociélé se verralt liquidée de maniare
autonome, sans qu'on puisse en conclure que certains créanciers soient indiiment avantagés par rapport
a d'autre. De plus, faire abstraction de Ia personnalité juridique de SIB reviendrait a faire abstraction du
privilege des créanciars bancaires de SIB et les noyer dans la masse des créanciers du Groupe Stanford
dont la plupart ne bénéficient d'aucun privilege.

) (86) Le receiver Janvey affirme plus loin que la requéte des liquidateurs Wastell et Hamilton-Smith pour-
suit un but exploratoire, incompatible avec I'ordre public, aux fins de connalire fes avoirs de SIB en Suis-
se {p. 1376 [4™™ para]). Or, a nouveau, Fargumentation ne convainc pas. Les liquidateurs Wastell et
Hamilton-Smith chetrchent & obienir la reconnaissance de la mesure de liquidation prononcée 3 Antigua
conformément au mandat qui est le leur. On relévera que le receiver Janvey a lui-mé&me déposé des de-
mandes de reconnaissance en Suisse, en Angleterre, au Canada et & Antigua sans qu'on puisse en
conclure qu'il poursuit un but exploratoire.

{87) e recsiver Janvey soutient enfin que la décision du 17 avril a é1é rendue en violation de Vordre pu-
blic procédural puisqu'il n'a pas été cité régulierement, ni pu exercer son droit d’étre entendu (p. 1375 &t
1376). Le fait qu'il a &té autorisé a faire appel de la décision n'a pas pour effet de réparer la violation de
son droit d'étre entendu, car « compte fenu des circonstances, fon est en droit d'étre refativement pessi-
miste quant aux véritables possibilités ef résuftat de cette intervention » {p. 1375).

(88) Or, il ressort de la décision du 17 avril et de ses considérants, que non seulemernt le receiver Jan-
vey a présenté ses arguments a la cour par « amicus curiae », mais que son consail a pu participer aux
audiences qui ant précédéas la décision (voir ci-avant ch. 23). En outre, sa qualité de partie a &té exami-
née par la cour pour &tre définitivernent. écartée dans un jugement du 24 avril 2009 (ch. 26). Dans ses
conditions, force est de conclure qu'il n'y a pas de violation de I'ordre public procédural, car le receiver
Janvey a pu faire valoir ses arguments, participer aux audiences et voir sa demande examinée. On peine
& y voir la viclation du droit d'étre entendu ou du droit d'8tre cité réguligremant.

(89) Caractére universel. I ressort du dispositif de la décision du 17 avri! 2009 (ch. 24) que I'ensemble
des actifs appartenant & 8IB, peu importe leur lieu de situation, sont appréhendés par la procédure de
faillite et au bénsfice de ensemble des créanciers. Les effets de ia faillite n’étant pas limités au seul ter-
ritoire d’Antigua et Barbuda, la condition de [a vocatlion universelle da la procédure de faillite est ainsi
rerrplie.
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{Q0) A teneur de ce qui précéde, la décision de faillite prononcée a Antigua Je 17 avril 2009 remplit toutes
les conditions posées & la reconnaissance en Suisse d'un tel acte. L.a reconnaissance sera ainsi pro-
noncée.

N. OQuverture de la faillite ancillaire, détermination du for et du cercle des créanciers privilégiés

(91) Lorsque la FINMA reconnaft une mesure de liquidation éfrangére conformément a l'art. 37g LB, les
dispositions de FOFB-FINMA sort applicables aux biens en Suisse (art. 10 al. 1 OFB-FINMA). Il s’ensuit
que Ja FINMA prononcera la failite ancillaire portant sur 'ensemble des biens appartenant a SIB en
Suisse.

(92} A terieur de ['art, 10 al. 2 de POFB-FINMA, la FINMA doit également fixer le for unique de la faillite
ancillaire en Suisse et déterminer le cercle des créanciers privilégiés selon Fart. 37g LB. Le for est celui-
ci du liey de sttuation des biens appartenant au failli {Bulletin CFB 48 p. 290 [3G]).

(93) Il ressori des pigces versées au dossier que SIB dispose de plusisurs comptes en banque ouverts
en majorité & Genaéve (voir ci-dessus ch. 17). S'agissant de créances conire un institut bancaire, on
considere que le fieu de situation des biens se trouve |a ol le compte est ouvert. £n vertu de ce qui pré-
céde, le for de fa faillite est ainsi fixé & Geneéve,

(84) La FINMA peut décider d’autoriser les créanciers privilégiés étrangers 2 participer a I'état de collo-
cation de la faillite ancillaire (art. 37g al. 3 LB). Or, dans la mesure ol deux Etats revendiquent deéja la
souveraineté sur la faillite de SIB et qu'il est possible que deux procédures de collocation et de distribu-
tion soient conduites parallélement, faire participer les créanciers privilégiés étrangers & la faillite ancil-
laire en Suisse conduirait assurément &4 une grande incertitude et complexité juridique qu'il convient
d'éviter. En conséquence, seuls seront autorisés & participer & 'état de collocation en Suisss, les créan-
ciers domiciliés en Suisse.

O. Nomination des liquidateurs

(95) Lorsque la FINMA ouvre Ia faillite ancillaire, elle nomme un ou plusieurs liquidateurs dont la tache
est de déterminer I'étendue des biens an Suisse et de procédsr a 'état de collocation {(art. 33 al. 2 LB},
Dans les cas simples, la FINMA peut renoncer & nommer un liquidateur et mener &4 bien elle-méme la
procédure de faillite ancillaire.

(96) En I'espice, it appert que la procédure de faillite ancillaire peut &tre menée a bien par la FINMA, la-
quelle se réservera néanmoins la possibilité de nommer un ou plusieurs liguidateurs en cas de nécessi-
1é.
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P. Exécution immédiate

{(97) En application de l'ar. 39 let. ¢ en relation avec l'art. 55 PA, la FINMA peut décider de Pexécution
immédiate de ia présente décision. L'ouverture de [a faillite et les effets qui y sont liés ont pour buts la
protection et 'égalité de traitement des créanciers. Pour que ces buts soient atteints, il est indispensable
que les mesures ordonnées soient valables sans délai. Comme pour I'ouverture de failfite selon la LP, la
présente décision deit étre immédiatement exgcutoire (Flavio Commetta in Commentaire Romand Pour-
sujte et faillite, art. 174, N 15).

Q. Frais

(98) En application de I'art. 5 al. 1 let. a de Fordennance sur les émoluments et les taxes de la FINMA
{Oém-FINMA ; RS 956.122) en relation avec I'art. 15 LFINMA, touts personne qui provogue une décision
de la FINMA est tenue de payer des émoluments. En application de l'art. 8 al. 3 Oém-Finma,
I'émolument di a titre de frais de procédure est fixé a CHF 20°000.- pour chacune des pariies, lesquels
serom compenses par les avances de frais dgja effectuées. ‘
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I’Autorite de surveiflance des marchés financiers FINMA décide

1. La decision de ta High Court of Justice Anfigua and Barbuda, dated 15the April 2009, entered 17
April 2008 est reconnue en Suisse ;

2. La faillite ancillaire de Stanford Intemational Bank Limited (in liquidation), & Antigua et Barbuda est
ordonnée. Celle-ci est ouverte e

8 juin 2010 a 8h00
3. Leforde faillite se situe & Genave ;

4. UAutorité fédérale de surveillance des marchés financiers FINMA agit comme liquidateur de la faillite
ancillaire de Stanford Intemational Bank (in liguidation) et représente la masse en faillite ;

8. Seuls les créanciers-gagistes et les créanciers privilégigs domiciliés en Suisse & moment du pronon-
cé de la décision sont admis & participer & I'état de collocation de la faillite ancillaire ;

6. Les chiffres 1 & 5 du présent dispositif seront publiés le 18 juin 2010, sur le site intemet de la FINMA
ainsi que dans la Feuille Officielle Suisse du Commerce {FOSC), de méme que lappel aux créan-
ciers ; :

7. Les chiffres 1 & 6 du présent dispositif sont immédiatement exécutoires ;

8. La demande de recornaissance des décisions des 16 féwrier et 12 mars 2009 de la United States
District Court for the Northern District of Texas Dallas Division est rejetée dans la mesure ol elle est

- recevable.

9. Les frais de procédure de CHF 40°000.- sont mis 2 la charge de chacune des parties pour moitié et
SOM compensés avec [avance de frais déja exécutée ;

L’ Autorité fédérale de surveillance des marchés financiers FINMA

trick Raaflaub Daniel Roth
Directeur Membre de ia direction élargie
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Voies de droit

Un recours peut étre déposé auprés du Tribunal administratif fédéral {case postale, 3000 Beme 14)
dans un délai de 30 jours des la notification de la présente décision.

Notification & :

Ralph Steven Janvey, représenié avec élection de domicile dans son Etude par Me Birgit Sambeth
Glasner, Etude Altenburger, 11 bis rue Rodolphe-Toepffer, 1206 Genéve (par fax et recommandé
avec accusé de réception) ;

Nigel John Hamilton-Smith et Peter Nicholas Waslell, représentés avec élection de domicile en
son Etude par Me Nicolas Pierard, Borel & Barbey, 2, rue de Jargonnant, case postale 6045, 1211

Genéve 6 (par fax et recommandé avec accusé de réception),

Pour information & ;

Bank Julius Bér & Co. AG, Bahnhofstrasse 36, case postale 666, 8010 Zurich (dispositif unique-
ment par fax et recommandé) ;

RBS Coutts Bank AG, Stauffacherstrasse 1, case postale, 8022 Zurich (dispositif uniquement par
fax et recommandé) ;

SOCIETE GENERALE Private Banking (Suisse) SA, Aue de la Corraterie 6, case postale 5022,
1211 Geneve 11 (dispositif uniquement par fax et recommandé)

Banque Franck, Galland & Cie SA, Rue Toepffer 1, case pastale 3254, 1211 Genéve 3 (d;sposvtrf
uniquement par fax et recommandé).

Pour information e 18 juin 2010 4 :

Office des faillites de Geneve, chemin de la Marbrerie 13, Case postale 18586, 1227 Garouge (dis-
positif uniquement par recormmandé),
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Swiss Financial Market Supervisory Authority FINMA

DECISION
of the Swiss Financial Market Supervisory Authority FINMA

dated 8 June 2010

in the case

Stanford International Bank (in liquidation)
44 Church Street, P.O. Box 2010, St. John’s, Antigua, Antigua and Barbuda

regarding

The recognition of a bankruptcy measure pronounced abroad /
commencement of the ancillary bankruptcy

at the request of

Ralph Steven Janvey, c/o Krage and Janvey LLP, 2100 Ross Avenue, Suite 2600 Dallas, TX
75201, United States, represented with address for service at its Office by Mr. Birgit Sambeth
Glasner, Law Firm Altenburger, 11 bis rue Rodolphe-Toepffer, 1206 Geneva

and

Nigel John Hamilton-Smith and Peter Nicholas Wastell, residing c/o Vantis Plc, London West
End Office, 66 Wigmore Street, London, United Kingdom, represented with address for service at
its Office by Mssrs Nicolas Pierard, Borel & Barbey, 2, rue de Jargonnant, case postale 6045, 1211
Geneva 6

Einsteinstrasse 2, 3033 Berne
Tel: +41 (0)31 327 91 00, Fax +41 (0)31 327 91 01

www.finma.ch
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In fact
A. Introduction

(1) On 19 May and 28 May two applications for the recognition of foreign bankruptcy was referred
to the Swiss Financial Market Supervisory Authority FINMA, relating to the establishment of
Stanford International Bank Limited (in liquidation) (hereafter “SIB”), the sole shareholder of which
is Robert Allen Stanford.

(2) The first application was filed by Ralph S. Janvey, appointed receiver of SIB by the American
authorities (hereafter referred to as “receiver Janvey”) and the second by Peter Wastell and John
Hamilton-Smith, appointed liquidators of SIB by the authorities of Antigua and Barbuda (hereafter
the “Wastell and Hamilton-Smith liquidators™).

(3) The following facts emerge from the file delivered to FINMA, the allegations of the parties being
recorded where necessary.

B. Robert Allen Stanford and the Stanford group

(4) Robert Allen Stanford, born on 24 March 1950, is an American citizen and a citizen of Antigua
and Barbuda (file 159860 Series B, p. B201; hereafter “p. B201"). His place of residence has not
been able to be clearly established within the context of these proceedings; however it emerges
from the file that he divided his time mainly between the American Virgin Islands, at Ste. Croix and
at his residence in Antigua. Robert Allen Stanford has not lived in the United States for about fifteen
years (p. B192 [44]), although be was arrested on American soil, in Virginia, on 18 June 2009. To
date, he remains in custody prior to trial (p. B191).

(5) Robert Allen Stanford was at the head of a group including approximately a hundred units which
he directly and indirectly controlled (hereafter the “Stanford Group”) (p. 309). The Stanford Group
was active in 13 American states, in Canada and a dozen countries in Europe and in South
America (p. 688). He offered a broad range of financial and banking services, including the trading
of securities and precious metals, setting up trusts, the issue of financial products and private equity
investments (p. 687). The Stanford Group also invested in real estate, as well as in various other
industries such as the hotel industry (p. 686). It employed approximately 3000 people, a little less
than half of whom in the United States (p. 677).

(6) According to the undisputed evidence appearing in the file, which the international press has
largely reiterated, it appears that in fact, Robert Allen Stanford, through the Stanford Group, was at
the origin of an enormous fraud of the “snowball” type relating to approximately 7 billion dollars to
the detriment of many investors (p. 3339 and p. B132).

(7) It is the suspicion of the setup of this vast Ponzi scheme which, moreover, led the U.S.
Securities and Exchange Commission to request the American courts for various measures against
the companies making up the Stanford Group (p. 783 to 808), including SIB. At the same time, the
competent American authorities also commenced criminal proceedings and ordered the charging
and arrest of Robert Allen Stanford, his closest collaborators and the head of the Antigua and
Barbuda regulation authority, Leroy King (p. 1343 to 1372). According to the international press,
Leroy King was arrested in Antigua and currently remains in custody with a view to extradition (file
159860, Series C p. 57; hereafter referred to as p. C57).
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C. Stanford International Bank Limited (in liquidation)

(8) According to the receiver Janvey, SIB had no other aims and activities than to serve as a
vehicle and means for Robert Allen Stanford to better operate his gigantic fraud. SIB, although
formally domiciled in Antigua and Barbuda, was in fact administered in the United States and did
not exercise any activity in the State where its head office was incorporated. Its banking services
were sold by entities located in the United States and its income was immediately allocated to
jurisdictions other than Antigua and Barbuda. For the receiver Janvey, SIB was merely a facade
intended to gain the confidence of investors in order to make it easier to steal from them. SIB had
its actual office in the United States (p. 525 [14 to 22] and p. 139 [31 to 50]).

(9) These assertions are disputed by the liquidators appointed by the jurisdiction of Antigua and
Barbuda who explain in substance that banking services were actually offered from Antigua and
Barbuda, the place where the customer relations were created, documented and provided (p. B
[131]). Therefore, SIB included no less than 80 collaborators in Antigua, (p. B525 [80], who
processed, kept accounts and retained the transactions carried out by SIB. The bank statements of
all customers were prepared and sent from Antigua and Barbuda (p. 248 [105]).

(10) Incorporation and activities. SIB was incorporated in Antigua on 7 December 1990 (p. B159)
under the corporate name Guardian International Bank Limited (p. B157) before changing its name
to Stanford International Bank Limited on 20 December 1994 (p. B160). According to its licensor’s
certificate and pursuant to the law of Antigua, SIB was authorised to conduct “international banking”
activities (p. B157). In this respect, SIB was able to accept deposits from the public (p. B112 [7]),
but only from people not resident in Antigua and Barbuda and in currency other than those from the
Caricom (Caribbean Community) (p. 1340 and p. B536). SIB was subject to surveillance by the
Financial Services Regulatory Commission of Antigua and Barbuda, the main director of which, the
abovementioned Leroy King responsible for SIB, is suspected of having been an accomplice of
Robert Allen Stanford (p. 1362 and 1363).

(11) In its capacity as a bank licensed in Antigua and Barbuda, SIB was authorised to accept
deposits from the public, within the limits set out above. Consequently, it issued and sold
certifications of deposits bearing interest (p. B375 to B386), offered demand deposit accounts
(between 24 hours and 15 days; p. B383), as well as a credit card service (p. B357 and B358). SIB
also granted loans and issued letters of credit (p. 353 to 356). These services were, however, not
available to Antiguan residents.

(12) Employees and tasks. SIB employed approximately 93 people, including 88 active in Antigua
and the remainder in Canada working within a representative office (p. B494 and B495; p. 843 to
848) with a wage bill of 3 million USD. At the same time, SIB paid to other entities in the Stanford
Group, the sum of 268 million in fees (p. 128 [38]).

(13) The employees of SIB in Antigua had manuals, procedures and precise instructions regarding
the execution of the routine tasks and more generally the activity of SIB in Antigua, namely the
opening of accounts, including the compliance check and cashing cheques (p. B282 to B393 and p.
B978 to B1118). SIB was overseen by a board of directors consisting in particular of Robert Allen
Stanford and his father, James Stanford.
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(14) Premises. SIB occupied a whole building in Antigua, located in St. John’s, which it rented from
another entity in the Stanford Group, Stanford Development Company Ltd (p. 1391 [38]). Its
advertising brochure (not dated) refers to an address in Antigua and indicated a telephone number
the prefix of which is the one for Antigua (p. B887 and p. 1148 and 1161).

(15) Customers and money flows. The SIB customers were mainly from North America, Central
America and South America. In particular SIB included 37.29% Venezuelan customers totalling
20.98% of deposits, 15.66% American customers totalling 21.85% of deposits (p. B625 and B24).
Finally 21.22% of the customers were residents of Mexico, Peru, Panama, Columbia, Haiti, Canada
and the British Virgin Islands. These figures do not take into consideration 4,000 bank accounts
opened in the name of Stanford Trust Company Ltd in Antigua and Barbuda, the nationality and
place of residence of the ultimate beneficiaries of which are not known (p. 251 [34 to 36]).

(16) According to the “referral manual” of SIB (p. B363 to B367), only payments from customers
made by cheque were deposited with SIB directly; bank transfers from customers were carried out
to accounts opened in the name of SIB in the books of the Canada Dominion Bank in Canada for
payments in USD or with the HSBC Bank plc in London for payments in GBP. Thus it is not
disputed that most of the customers’ funds were not directed to Antigua, but to other countries (p.
265).

(17) Assets in Switzerland belonging to SIB. It emerges from the file that SIB had opened several
accounts in Switzerland, mainly, if not exclusively in Geneva (p. 342). All the assets located in
Switzerland amounted to approximately 353 million (p. 342-43).

D. Proceedings in the United States

(18) By decision of 16 February 2009 (p. 146 to 168), at the request of the United States Securities
and Exchange Commission (SEC), the United States District Court for the Northern District of
Texas Dallas Division (hereafter the “District Court of Northern Texas”) ordered the appointment of
a “receiver” in the person of Ralph S. Janvey with a view to administering all the assets directly or
indirectly controlled by Robert Allen Stanford, SIB, Stanford Group Company, Stanford Capital
Management LLC, James M. Davis and Laura Pendergest. In his application, the SEC claimed that
the establishment of a receivership was necessary with a view to protecting the investors against
the misappropriation of their assets by Robert Allen Stanford, he in fact being suspected of
operating a Ponzi scheme (p. 784 to 808). Ralph S. Janvey was thus granted a range of powers,
from which it emerges that they were, nevertheless, substantially limited, to acts of a preventive
nature (in particular, p. 239 [para. 3], p. 238 [para 5], p. 231 [lit. ¢ and para 14]) and in time, until the
expiry of the decision or new decision (p. 239 [para 4]). He also had the mission of obtaining the
accounts books and any other company or accounts documents allowing him to draw up an
inventory of the assets belonging directly or indirectly to Robert Allen Stanford (p. 230 to 240).
Finally it was prohibited for the defendants to interfere in the management of the daily business (p.
234 [para 10 and 11]).
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(19) By decision of 12 March 2009, the text of which is almost identical to the first, the powers of the
receiver Janvey were extended (p. 216 to 227). In particular he was authorised to present a
bankruptcy application according to Chapter 11 of the United States Bankruptcy Code (p. 222 [para
6]): “The Receiver shall have the sole and exclusive power and authority to manage and direct the
business and financial affairs of the Defendants, including without limitation, the sole and exclusive
power and authority to petition for relief under the United States Bankruptcy Code, 11 U.S.C. 88§
101 and subsequent (the “Bankruptcy Code”)". Art. 101 to which it refers defines “petition” as any
application filed according to articles 301 to 304 of the Bankruptcy Code. Article 303 deals in
particular with non voluntary bankruptcy.]). The option to request bankruptcy was denied to any
other person (p. 220 [para 10 lit. €]).

(20) According to both abovementioned decisions, all the assets belonging to SIB, no matter where
they are located, were ordered to be administered by the court (p. 168 [1] and 157 [1]). However, it
does not follow from this that the receiver has the power to distribute the bankruptcy assets to the
creditors: at most, it is his duty to protect their interests by maximising the assets in the bankruptcy.
Distribution is, however, possible on the basis of a fair ad hoc plan approved by the court (p. 316
[22]).

(21) By instrument dated 15 May 2009, the liquidators Wastell and Hamilton-Smith were authorised
to present, before the American courts, an application for the recognition of the compulsory
liquidation decision from the authorities in Antigua and Barbuda as the “foreign main proceeding”
(p. B1033 to B1037). No judgement has been delivered to date.

E. Proceedings in Antigua

(22) At the request of the Financial Services Regulatory Commission, the High Court of Justice in
Antigua and Barbuda pronounced the receivership of SIB by decision of 26 February 2009 and
appointed Nicholas Peter Wastell and Nigel Hamilton-Smith as the manager-receivers, responsible
for protecting the assets of SIB and preventing their misappropriation (p. B92 to B96).

(23) Subsequently, the putting into liquidation and winding-up of SIB was pronounced by decision of
17 April 2009 by the High Court of Antigua and Barbuda; Nicholas Peter Wastell and Nigel
Hamilton-Smith were appointed the liquidators (p. B145 to B154). The putting into liquidation was
declared immediately enforceable (p. B145 [31]). It emerges from the decision of 17 April and from
its recitals, that not only did the receiver Janvey present his arguments to the court by “amicus
curiae”, but that his adviser was also able to participate at the hearings which preceded the
decision (p. B154).

(24) According to the abovementioned decision, all the assets of SIB, no matter where they were
located, were administered by the court (p. B152 [4]). It emerges from the text of the decision that it
is the duty of the liquidators to collect all the SIB assets in order to allocate them to the collective
satisfaction of its creditors. The assets realised in this way will serve in the first instance to pay off
the costs of the bankruptcy assets, as well as the former employees of SIB, then creditors
according to the rank set out in law, in this case the International Business Corporations Act of
1982, and finally the SIB shareholders (p. B78 [7.1 to 7.4] and p. B812 [art. 289]). It emerges from
the provisions of the law that in the event there are insufficient assets, the creditors are
compensated in proportion with their claim, according to the priority of categories (p. B812 [art. 289
(3)]). All creditors, irrespective of their residence, may participate in the distribution of the assets (p.
B820 [16], p. B812 [art. 280])
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(25) The receiver Janvey was authorised to give notice of appeal of this decision (p. B756 [6]). It
appears that an SIB creditor had also announced his intention to give notice of appeal, without it
being clearly defined if this was the case (p. B756 [7]). Suspensive effect was granted to the
receiver Janvey (p. B756 [6]): furthermore he did not claim the contrary.

(26) Finally, by decision of 24 April 2009, the High Court of Antigua and Barbuda dismissed the
application of the receiver Janvey to appear in his capacity as a party to the proceedings (p. B92 to
B113).

F. Applications for recognition before FINMA

(27) Receiver Janvey. By petition of 19 May lodged before this Authority, receiver Janvey requested
authority to execute the decision issued by the District Court of Northern Texas dated 16 February
2009 (p. 327). By letter dated 28 May 2009, the adviser of receiver Janvey explained that he also
requested the authority to execute the decision of 12 March 2009 (p. 344).

(28) The certified copies and marginal notes of the abovementioned decisions were filed in court (p.
397 to 420), as well as a “certificate of effectiveness” signed by a lawyer practising at the bar in
Texas aiming to demonstrate the enforceable nature of both decisions, together with a copy of art.
62 of the American code of civil procedure (“Rules of civil procedure”; p. 169 to 172).

(29) Liguidators Wastell and Hamilton-Smith. By request of 27 May 2009 lodged before this
Authority, the liquidators Wastell and Hamilton-Smith requested authority to execute the decision of
the High Court of Antigua and Barbuda of 17 April 2009.

(30) The original of the abovementioned decision, together with the marginal note by Haye was filed
in court (p. B143 to B155), as well as an extract from the applicable law of procedure and an
affidavit aiming to demonstrate the enforceable nature of the decision, as well as the suspensive
effect of any appeal (p. B89 [6] and p. B69 [42.8]).

(31) Both parties were able to take a position on the allegations of the other by pleadings of 17
August 2009, an exchange of documents having been ordered (p. 431 and B136). Receiver Janvey
added to his application and filed new documents in court on 28 May, 4 and 11 June, 3 and 21 July,
28 September, 7, 11, 22 December 2009, 7 January, 4 and 24 March, 20 April 2010. The
liquidators Wastell and Hamilton-Smith filed an application to be joined to the proceedings dated 25
May 2009 and a request for recognition dated 28 May 2009. This was added to and new
documents filed in court on 15 June, 27 July, 8 October, 3 December 2009, 28 January, 2 March,
14 April and 7 May 2010.

G. Proceedings before the Court of first instance of the canton of Geneva

(32) By application of 4 May 2009, the liquidators Wastell and Hamilton-Smith requested from the
court of first instance of the canton of Geneva the authority to execute the liquidation decision of 17
April 2009 issued by the Antigua authorities (p. B825 to B835). The receiver Janvey intervened at
the court to object to their application (p. 481 to 497). Following two hearings, the liquidators
withdrew their request (p. 479 and 480) without receiving the approval of the American receiver.
The court in Geneva struck the case off the list by notice of 11 June 2009 (p. B568 and B569).
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Reasons in law
H. Joinder of cases

(33) Two competing applications were referred to FINMA specifying the recognition of two
liquidation decisions relating however to the same establishment. The conclusions reached by the
parties are identical.

(34) Even if the joinder of cases is not formally set out in Federal law regarding administrative
proceedings (PA; RS 172.021), this may be pronounced in accordance with the principle of
procedural economy (Judgement of the Federal Administrative Court C-873/2006 of 16 October
2007) and in order to avoid the risk that contradictory judgements are pronounced (see also ATF
123 V 214, recital E. 1: “Administrative law appeals involve similar evidence, relate to common legal
matters and are directed against the same judgement, so that it is justified to join them and to
assess them in a single judgement.” To this it can be added that art. 31 PA requires that each of the
parties is heard regarding the allegations of the other if they are defending divergent interests.

(35) In this case, the joinder allows FINMA to conduct one and the same recognition proceeding
and is therefore, consistent with the principle of procedural economy. It also makes it possible to
ensure that no contradictory judgement is delivered and that the right to be heard is observed for
both parties, who have reached identical conclusions, but paradoxically, pursue divergent interests.

I. Competence of a court ratione materiae

(36) According to art. 37g subparagraph 1 of the law regarding banks (LB; RS 852.0), FINMA is the
only authority competent to pronounce the recognition of an insolvency measure pronounced
against a bank located abroad.

(37) Foreign Bank. The notion of a foreign bank is defined in art. 1 subparagraph 1 of the FINMA
order regarding foreign banks (OBE-FINMA; RS 952.111). According to this provision a foreign
bank: (i) is any enterprise organised according to foreign law and which has foreign authorisation to
practise a banking activity, (ii) displays the term “bank” in its corporate name, in the description of
its company purpose or in its commercial documents or (iii) practises a banking activity in the sense
of art. 2a of the order regarding banks (OB; RS 952.02). These conditions are alternatives (CFB
Bulletin 48 (2006) p. 281/282).

(38) SIB is a legal entity organised according to the law of Antigua and Barbuda (see supra ch. 10).
Subject to the supervision of the Financial Services Regulatory Commission of Antigua and
Barbuda, it has a license allowing it to conduct international banking transactions and its corporate
name includes the word “bank”. It is able to accept deposits from the public (except residents of
Antigua and Barbuda) and to issue in return certificates bearing interest; it granted loans, even if
this activity was limited (see above ch. 11).

(39) As it is organised in accordance with foreign law, holds a banking license, practises a banking
activity and bears the term “bank” in its corporate name, SIB must be considered to be a foreign
bank as in art. 1 subparagraph 1 OBE-FINMA. In this respect, it will be established that the fact that
that SIB was able to serve as a vehicle aiming to commit offences against the assets, within the
Stanford Group, does not in any way change its status as a bank in the formal sense.
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(40) Insolvency measure. The definition of the decision for which recognition is requested is made
according to the court with jurisdiction (Gabrielle Kaufmann-Kohler / Antonio Rigozzi, French
comment LP, art. 166 LDIP N7). Art. 37g LB is not limited to making provision for the recognition for
bankruptcy decisions alone. On the contrary, it includes all decisions and measures relating to
insolvency. An insolvency decision according to art. 37g LB, for which authority to execute may be
required before FINMA, is a procedure which occurs under the control of an authority or a court,
with a view to responding to a situation of overindebtedness or insolvency, in which, the equality of
the creditors is retained, at the very least, within the categories, and for which the ultimate aim is
either to continue the enterprise, or, in the event of failure, the general implementation involving the
allocation of all the debtor’s assets to the collective satisfaction of the creditors. In the examination
of the status of the decision for which authority to execute is requested, the content of the foreign
law is automatically established, pursuant to art. 16 of the Federal law regarding international
private law (LDIP; RS 29). The parties, however, are not exempt from collaborating in its
establishment (ATF 124 | 49, cons. 3b).

(41) Receivership under American law. The receiver Janvey asserts that receivership is an
insolvency procedure which has the aim of the collective satisfaction of the creditors according to a
fair scheme previously approved by a court (p. 334; p. 1393 to 1395). He also explains that
according to his duties as receiver, he is obliged to liquidate the assets of the Stanford Group,
including SIB, and to redistribute the proceeds according to a scheme approved by and under the
supervision of the United District Court Judge (p. 314). His powers would be similar to those of a
trustee in bankruptcy, as the setting up of the receivership is frequently used within the context of
insolvent companies, because this presents the advantage of being less costly for the creditors (p.
311-315). In support of his assertions he produces an American decision, issued by the 6th Circuit
(Court of Appeal), Liberte Capital Group, LLC v Capwill, 462F.3d 543 (6th Cir. 2006), a
memorandum signed by an American practitioner (p. 1371-1372) and an affidavit by a law
professor from the University of Texas asserting that he has sound experience in matters of
insolvency (p. 189-214). The assets placed in receivership are distributed according to a scheme
observing the concept of the equality of creditors (p. 1371 and 1372).

(42) The assertions of the receiver Janvey are disputed by the liquidators Wastell and Hamilton-
Smith, according to who the American receivership is a procedure of a preventive nature the
ultimate aim of which is not the distribution of the assets to the creditors, but the protection of the
bankruptcy assets (p. B238 to 249). In support of their allegations, the liquidators Wastell and
Hamilton-Smith produce an affidavit from a lawyer practising insolvency law (p. B859 to B884) and
a judgement from the High Court of Justice Chancery Division (English courts) for which the
receivership established by the decisions of 16 February and 12 March 2009 is not a procedure
relating to insolvency in the sense of the standard law of the United Nations Commission for
international commercial law on international insolvency (p. B630 to B658).

(43) The receivership was ordered and the receiver Janvey appointed at the request of the United
States Securities and Exchange Commission (ch. 18), a supervisory authority for traders of
securities. In his application, he requested the court to establish a receivership with a view to
protecting the investors against the misappropriation of their assets by Robert Allen Stanford, as he
was, in fact, suspected of operating a Ponzi scheme (ch. 18). Moreover, it emerges from the text of
the first decision delivered by the Courts in Texas that the mission of the receiver Janvey was
limited to preventive measures aiming mainly to protect the assets belonging to the Stanford empire
and to prevent their misappropriation. He also had the mission of obtaining the accounts books and
all other company and accounts documents allowing him to draw up an inventory of the assets
belonging directly or indirectly to Robert Allen Stanford (above ch. 18 and 19).

8/21



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 135 of 147 PagelD 23586

finma

(44) The text of the second decision is almost identical to the first except that the receiver is
expressly authorised to present a bankruptcy petition: “The Receiver shall have the sole and
exclusive power and authority to manage and direct the business and financial affairs of the
Defendants, including without limitation, the sole and exclusive power and authority to petition for
relief under the United States Bankruptcy Code, 11 U.S.C. 88 101 and subsequent (the
“Bankruptcy Code”)". Art. 101 in question defines “petition” as any petition filed according to art. 301
to 304 of the Bankruptcy Code. Art. 303 deals in particular with involuntary bankruptcy.

(45) However, it does not emerge from the abovementioned decisions that the receiver has the
power to distribute the assets of the bankruptcy to the creditors: at most, it is his duty to protect
their interests by maximising the assets of the bankruptcy. Distribution is, however, possible on the
basis of a fair ad hoc plan approved by the court (ch. 20). However, even if the receiver Janvey
asserts that the plan must be “fair”, it is not established or possible to establish if the principle of the
equality of creditors will be observed.

(46) Consequently, if it is possible to assert that the receivership is a procedure aiming at
collectively satisfying the creditors of an entity by means of its assets, under the supervision of a
court, this authority is not in a position to establish that the principle of equality of creditors is
observed. This matter may remain open, as will be seen below within the context of the
interpretation of art. 37g LB (see below ch. 62ss).

(47) Liguidation according to the law of Antigua and Barbuda. The liquidators Wastell and Hamilton-
Smith allege that the liquidation procedure in Antigua is in every way similar to a bankruptcy
procedure in Switzerland since SIB is wound up and liquidated, under the supervision of a judiciary
power, and as its assets must be paid to all its creditors under the administration of a court, the
principle of equality is, in fact, observed (p. B127; p. B256 to 258). They file in court the relevant
extracts of the law (ch. 30). The receiver Janvey does not take a position with regard to this matter.

(48) It emerges from the text of the decision of 17 April 2009 that winding-up with liquidation of SIB
is ordered and that it is the duty of the liquidators to collect all the assets of SIB in order to allocate
them to the collective satisfaction of the creditors. The assets realised in this way will serve to pay
off the bankruptcy costs in the first instance, as well as the former employees of SIB, then the
creditors according to the rank provided for in law, in this case the International Business
Corporations Act of 1982, and finally the SIB shareholders (above ch. 24). It emerges from the
provisions of the law that in the event of insufficient assts, the creditors are compensated in
proportion with their claim, according to the system of priority of categories (ch. 24). All creditors,
without regard to their place of residence, may participate in the distribution of the assets (ch. 24).
The procedure described in this way corresponds in every way to the definition of the principle of an
insolvency measure set out above (ch. 40). It will be a matter for the authority to which the case to
wind up the company is referred and, through the liquidators, to assume jurisdiction for these
assets, realise them, then allocate them to the collective satisfaction of the creditors. The authority
must pay off the creditors according to a pre-established order of priority which will make it possible
to guarantee their equality within the categories. In the event of insufficient assets, the first category
creditors are paid off as a priority over the subsequent categories, and they will compete pro rata
within their categories.

(49) Under the terms of the above, FINMA is competent with regard to the matter of assuming

jurisdiction for the application for the authority to execute by the liquidators Wastell and Hamilton-
Smith.
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J. Active legitimation

(50) According to art. 37g LB and 166 LDIP, a foreign insolvency measure delivered in the State
where the debtor is resident is recognised in Switzerland at the petition of the authorised
representatives or of a creditor. The term authorised representative means any person, who by
virtue of the law or of the decision in question, has the power to administer, manage and alienate
the debtor's assets (see to this effect, Hans Hanisch, Die Vollstreckung von auslandischen
Konkurserkenntnissen in der Schweiz, AJP/PJA 1999, p. 17/18 p. 23).

(51) In this case, under the terms of the decisions of 16 February and 12 March 2009, the receiver
Janvey is entitled to administer and manage the assets of SIB, as well as to realise them.

(52) The same applies for the liquidators Wastell and Hamilton-Smith under the terms of the
decision issued by the High Court of Antigua and Barbuda of 17 April 2009.

(53) Both receiver Janvey and the liquidators Wastell and Hamilton-Smith are, therefore, competent
to request the authority to execute the decisions of 16 February and 12 March 2009 and 17 April
2009, respectively. FINMA took up the case for each of the petitions.

K. Defence of res judicata

(54) The receiver Janvey, in his adviser’s writings, raises the defence of res judicata against the
petition filed by the liquidators Wastell and Hamilton-Smith before this authority. In fact, according
to the receiver Janvey, the unilateral withdrawal of their petition before the courts in the canton of
Geneva by the latter would have the value of a judgement on the merits with res judicata or final
judgement in the factual sense (p. 1383). He explains that lodging the original of the summons
written by the registrar implies commencement of legal proceedings and also creates procedural
relationship. In such a case, the unilateral withdrawal constitutes withdrawal of an action provided
with res judicata (p. 1382).

(55) In accordance with Federal law, the existence of a first judgement is a hindrance to the
commencement of a new civil procedure if the latter divides the same parties, whether it relates to
the same claim or whether it is based on the same complex evidence (principle of res judicata; ATF
119 Il p. 89). However, in principle only judgements on the merits and exceptionally procedural
judgements only when they are deciding on admissibility acquire the defence of res judicata (ATF
127 1 133/139; ATF 115 Il 187/189). Condamnatory or formative decisions which put an end to
disputes relating to rights and obligations, the status of a person or even application for a
declaratory judgement are judgements on the merits, in brief those which decide on the merits of a
claim (Fabienne Hohl, Civil Procedure, T.I, N 1239 and 1259, 2001). Decisions on admissibility are
decisions which decide on the existence of a procedural condition, in particular the ratione loci
jurisdiction. A judgement establishing the lack of ratione loci jurisdiction prevents the plaintiff from
renewing its action, based on the same evidence, before the same court (SJ 2009 | 92 and Adrian
Staehelin/Daniel Staehelin/Pascal Grolimund, Zivilprozessrecht, 2007, p. 412).
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(56) In this case, it is appropriate to establish that the ordinary court would not have been
competent ratione materiae to assume jurisdiction for the petition. Therefore, even if the
proceedings had continued, it would have resulted in an inadmissible judgement which would not
have prevented the plaintiff from renewing its case before FINMA.

(57) In addition, in the specific case of a recognition decision, the requested State allows a foreign
decision to deploy it effects on its own territory (ATF 120 Il 83/86) therefore, renouncing part of its
sovereignty. The recognition decision is, therefore, neither condemnatory nor declaratory. It does
not imply creation of rights and obligations (ATF 134 Ill p. 367, cons. 3.3, JdT 2009 | p. 287, cons.
3.3; ATF 129 11l 626/635), because it cannot have more effect than the decision for which authority
to execute has been requested. As a general rule, Swiss law grants recognition if the conditions are
met (Paul Volken, ZK-IPRG, Art. 25, N 6ss and Art. 27 LDIP N 1 and 54, 2 ed.) and tends to avoid a
debate on the material substance (ATF 120 Il 83, JAT 1995 | 14/16), because it is not the
responsibility of the Swiss court to take another decision regarding a matter settled by foreign
courts.

(58) The petition for recognition lodged by the liquidators Wastell and Hamilton-Smith with the Court
of First Instance in the canton of Geneva did not, therefore, have the aim of creating new rights and
obligations for each of the interested parties, but to obtain recognition of a foreign law measure on
Swiss territory and to allow it to deploy its effects there. In such a case, the court was not called on
to settle a matter of substantive law, but to decide if the conditions of the recognition were met in
casu. Consequently, it is of little significance that the proceedings are ended by the unilateral
withdrawal of the petition by the applicants or by a judgement of lack of jurisdiction as a result of the
matter, the defence of res judicata cannot be relied on because the commenced proceedings did
not have the aim, and would not have the effect of settling a substantive dispute between two
parties.

(59) The defence of res judicata raised by the receiver Janvey is, consequently, dismissed.

L. The principle of unity of bankruptcy and the tension between the recognition of the actual
head office and the head office where the company is incorporated

(60) According to art. 37g al. 1 and 2 LB, FINMA decides on the recognition of decisions relating to
the insolvency pronounced abroad. | may also recognise such measures if they are pronounced in
the State where the bank has its actual head office.

(61) Two competing applications for recognition of compulsory execution have been referred to
FINMA in this case, one issued by the State where the company is incorporated, the other by the
State of the actual head office of a banking institution. Recognition of these two decisions at the
same time cannot be pronounced. In fact, the principle of the unity of bankruptcy established in art.
55 of the Act regarding the pursuit of debts and bankruptcy (LP; RS 288.1) prohibits commencing
two bankruptcies at the same time. This principle is a result of international law art. 167
subparagraph 2 LDIP which prevents the commencement of simultaneous ancillary bankruptcy
proceedings (Henri-Robert Schiibbach, French Comment LP, art. 55, N17). As recognition of
bankruptcy leads as of right to the commencement of ancillary bankruptcy proceedings, recognition
will only be pronounced regarding a single foreign decision.
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(62) Under these conditions, it is justified to adopt the interpretation from art. 37g subparagraph 1
and 2 to assess which order of priority will be given in such a case as this in order to deal with the
two petitions.

(63) According to the recognised principles of interpretation, the law can be interpreted in
accordance with its letter; in the event of uncertainty regarding the sense of the standard, the real
meaning of the provision in question may be established by examining the preparatory documents
(interpretation, history), according to the standard practice of the law (systematic interpretation) and
the aim and sense of the law (teleological interpretation) (ATF 133 Ill p. 497, cons. 2.5 and the
guoted references).

(64) According to the second subparagraph of art. 37g LB, FINMA may pronounce recognition of a
foreign decision relating to a bank and issued by the State where its actual head office is located.
The jurisdiction of FINMA to recognise a decision from the actual head office is tempered with the
use of the condition depending on the discretion of the party “may”, but also by the addition in the
text of the adverb “also”. Taken in its strictly literal sense, the law offers the option to the authority to
recognise a decision by the State where the actual head office is located, but does not make this an
obligation. Therefore, it is a matter of an option which is offered to it, or even a prerogative. The
order of the subparagraphs and the choice of words, therefore, make it possible to conclude without
dispute that legislation starts from the principle that only in the absence of a decision from the State
where the head office is incorporated would a measure by the State where the actual head office is
located, be taken into consideration.

(65) Recognition of a decision from the place where the head office is incorporated is not expressly
referred to in subparagraph 1 of art. 37g LB. This subparagraph deals in the first instance with the
jurisdiction of FINMA to take a decision on the recognition of a foreign decision relating to the
insolvency of a banking institution. Introduced by the new decision dated 3 October 2003, it was a
matter here of reflecting on an international scale, the desired solution on a national scale, namely
the transfer of jurisdiction for pronouncing bankruptcy and conducting the associated liquidation
procedure from the cantonal authorities to the former Federal Banking Commission (Message
relating to the amendment of the Federal law regarding banks and savings banks dated 20
November 2002, FF 2002 7476/7516; hereafter referred to as the “Message”).

(66) On a systematic level, it should be pointed out that art. 37f and 37g LB are provisions that fall
under both the banking legislation and also the legislation of international private law. The case in
point is a matter of special standards, applicable to banks only, which is added to articles 166ss
LDIP regarding international bankruptcy and which should be interpreted within this context.

(67) According to art. 166 subpara. 1 LDIP, a bankruptcy decision delivered in the State where the
debtor is resident will be recognised in Switzerland. For companies, the statutory head office is
equivalent to domicile in accordance with art. 21 subparagraph 2 LDIP. In the absence of such a
designation or a result that is inconsistent with Swiss public policy, the head office of a company is
located where it is in fact administered, it being recalled that in general, the LDIP is hostile to the
connecting factor of the actual head office, all the more so since the reservation of the fictitious
head office based on the theory of fraudulent evasion of the law was abandoned with its entry into
force (ATF 128 Il 346/351; ATF 117 Il 494, cons. 6¢; Max Keller/Jolanta Kren Kostiewicz, ZK-
IPRG, 2 ed., art. 21, N6). Hence the LDIP does not set out the possibility of recognising a
bankruptcy decision delivered in the State where the actual head office of the company is located
(Paul Volken, ZK-IPRG, Art. 166, 2 ed., N51; Decision of the Federal Court 5P. 472/2004 of 23
February 2005, cons. 5.2) and even if the matter remains controversial in matters of international
bankruptcy (see Saverio Lembo/Yvan Jeanneret, The recognition of a foreign bankruptcy [Art. 166
and subsequent articles LDIP]: inventory and practical considerations, SJ 2002 11 247/256 for a brief
summary), the Federal Court sticks to the theory for the time being of incorporation as set out in the
ATF 117 1l 497 and as required by legislation. Such a systematic interpretation of art. 37g
subparagraph 2 LB and within its context of standards of international private law, therefore, allows
a rule and its exception to be defined for banking institutions.
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The rule is that of recognition of an insolvency decision delivered by the State of the registered
office of incorporation, and in its absence and exceptionally a decision of the State of the effective
registered office will be able to be recognised. With a desire to be exhaustive, it will be stated that
art 167 para, 2 FAIPL [Federal Act on International Private Law] does not apply because it is a rule
of conflict of jurisdiction on a domestic basis and not on an international level.

(68) This conclusion is also corroborated by a historic and teleological interpretation of the
standard. Indeed, it emerges from the Message, transcribing word for word the related expert’s
report (Streamlining and liquidation of banks, protection of depositors, Report of the Commission of
Experts instituted by the Federal Department for Finances, October 2000, p.76), that the legislator
intended to fill a gap in the FAIPL by introducing the possibility for the former CFB of also delivering
recognition of a decision delivered by the State of the effective registered office, for the purposes of
promoting better coordination of transnational insolvency proceedings. The practice had in fact
demonstrated that certain foreign authorities, like the former CFB, would sometimes open
insolvency proceedings at the “real” registered office of the bank (Message p.7516). The
introduction of this possibility did not have the aim of radically modifying the system laid down by
the FAIPL, but just to respond to a practical need on an international level in a well specified
scenario (namely absence of decision from the State of incorporation). Consequently, it is also
justified under this angle to give priority to a decision delivered by the State of the statutory
registered office.

(69) This is all the more true since the imperatives of legal safety impose enabling litigants to base
their decisions on clear and predictable standards, which would not be the case if recognition could
be granted at the choice either of the State of the statutory registered office or the State of the
effective registered office, without a certain framework being available to authorities and litigants to
guide them in the examination of such a question (ATF 117 Il 494, recital 6c; Frank Vischer; ZK-
IPRG, Art 157, N12). Thus, recognition of a decision delivered by the State of the effective
registered office would only be delivered in the absence of decision from the State of the registered
office of incorporation.

(70) For the receiver Janvey however, the registered office of SIB in Antigua is fictitious and
artificial, with all decisions being made in the United States and the customer information
additionally being kept there (p.1392 [25 to 28]). He claims that SIB did not have the right to
provide banking services to residents of Antigua and Barbuda. Its results were fictitiously
determined by Robert Allen Stanford and his henchman James Davis and most of its activities were
outsourced (p.1391 [33 to 39]). SIB was allegedly not really supervised by the Antiguan regulator,
since its director was on the payroll of Robert Allen Stanford (p.1390 [43]). The government of
Antigua itself will have recognised that the effective administration of SIB took place from Houston
(p.2294). These circumstances, in his opinion, would justify treating the registered office of
incorporation with disdain and recognising the decision of insolvency delivered by the effective
registered office. In short, the receiver Janvey is drawing on the theory of misuse of the law which
prevailed before the FAIPL took effect.

(71) As seen above (ch. 67), the FAIPL abandoned the theory of reservation of fictitious registered
office (ATF 117 1l 494, recital 6¢; Gabrielle Kaufmann-Kohler/Antonio Rigozzi, Commentaire
Romand LP, art 166 FAIPL, N27) to limit recognition, except in exceptional cases, to decisions
delivered in the State of the registered office of incorporation. Art 17 FAIPL (reservation of public
policy) constitutes one of these exceptional cases (unlike the reservation of fictitious registered
office, the other being absence of decision delivered by the State of incorporation) and makes it
possible to ignore the statutory registered office when fundamental principles of Swiss company law
ap(Pear to be breached pursuant to the law of the State of incorporation (Frank Vischer, ZK-IPRG,
2" ed, art 154, N32).
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Vischer cites, for example, recognition of a decision entailing breach of the elementary rights of the
minority shareholders of a company, but it could be considered that a decision which would totally
exclude the liability of the members of the Board of Directors, such that they would not answer for
their acts with regard to the shareholders or creditors, would infringe Swiss public policy.
Generally, it should prove to be restrictive with the conditions of application of the reservation of
public policy, as Swiss law does not aim to replace foreign law even in the event of differences in
assessment (ATF 134 11l 661/665; ATF 126 Il 327/330).

(72) In this instance, it emerges from the proceedings that SIB was not just a simple PO Box in
Antigua, even if it is true that its activities were restricted there. SIB had premises there and
employed no fewer than 80 people there who were working on administrative and representation
tasks (see above ch. 10 to 16). Thus, this authority cannot agree with the receiver Janvey when he
declares that the registered office of SIB in Antigua was only a front: SIB and its employees did
actually exercise a banking activity in Antigua, even if this was limited to customer support,
processing cheques and compliance. Thus, the registered office of SIB in Antigua was not fictitious
as the receiver Janvey claims, constituting more than just a PO Box. Moreover, the fact that the
Antiguan authorities recognise that SIB was in fact administered from Houston can easily be
explained by the fact that the government of Antigua was currently subject to a class action by the
coalition of victims of Robert Allen Stanford (p.1340 [49]) and that it was seeking to defend itself.
Furthermore, even if SIB was administered from the United States, it nevertheless remains that its
statutory registered office was based in Antigua and that it is subject to the law of this State.
Application of art 17 FAIPL will not give any backup here for the receiver Janvey, because we can
scarcely see in what way recognising the decision of the authorities of Antigua would entail breach
of Swiss public policy (with regard to the reservation of public policy, see also below ch. 83).

(73) The petition lodged by the liquidators Wastell and Hamilton-Smith concluding on the
recognition of the decision of 17 April delivered by the authorities of Antigua and Barbuda will
therefore be examined in the first instance. It is only if its recognition cannot be delivered that the
petition of the receiver Janvey, based on the existence of an effective registered office and on the
reservation of the fictitious registered office, could be examined and, while all conditions necessary
to the recognition are fulfilled, accepted.

M. Conditions of recognition with regard to the petition of the liquidators Wastell and
Hamilton-Smith

(74) According to art 166 FAIPL, applicable in complement to arts 37f and 37g BL [Banking Law], a
foreign decision of insolvency is recognised where the recognition does not breach Swiss public
policy, where reciprocity is guaranteed and where the insolvency in accordance with the foreign law
is intended to be universal. Pursuant to art 29 para. 1 letter a and b and art 167 para. 1 FAIPL, the
petition for recognition must be accompanied by a full and authentic certified copy of the decision,
which must additionally be enforceable.

(75) Eull and authentic certified copy of the decision. Pursuant to art 3 of the Hague Convention
Abolishing the Requirement of legalisation for Foreign Public Documents, entered into in The
Hague on 5 October 1961 (hereinafter the “Convention”; RS 0 172 030 4), the only formality that
can be demanded to certify the veracity of signature, the capacity in which the signatory has acted
and, where applicable, the identity of the seal or stamp borne by this deed, is the apposition of the
apostille as defined in art 4, issued by the competent authority of the State from where the
document is issued. The apostille is issued on the document itself in accordance with the template
to the Convention (art 4).
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According to the indications featuring on the official site of The Hague Conference on International
Private Law (http://hcch.e-vision.nl/index_fr.php?act=text.display&tid=37), Antigua and Barbuda
declared that it considered itself to be bound by the Convention dated 1% May 1985. Still according
to the information available on the said website, the authority of Antigua and Barbuda with
jurisdiction to deliver the apostille is the “Registrar of the High Court of Antigua”.

(76) The liquidators Wastell and Hamilton-Smith submitted to the case on 16 June 2009 an original
copy of the decision of 17 April 2009, complete with the apostille of The Hague in accordance with
the template featuring in appendix to the Convention and issued by the Registrar of the High Court
(ch. 30 above), such that the first condition for recognition is considered to be fulfilled.

(77) Enforceable nature. The enforceable nature of a decision must not be confused with its
authority of res judicata or its unappealable nature (ATF 126 Il 101, JdT 2000 Il 41/45). Any
decision which produces typical effects of insolvency shall be enforceable (Gabrielle Kaufmann-
Kohler/Antonio Rigozzi, Commentaire Romand LP, art 166 FAIPL, N46), such as disinvestment of
the insolvent party, creation of the body of creditors, or suspension of proceedings or trials
underway. The suspensive effect of any appeal must also be taken into account in assessment of
the enforceability of the decision. In principle, the requesting party must produce a certificate of
enforceability, but the enforceable nature of a decision may also arise from the text of the decision
itself or be demonstrated by the relevant legal provisions and the related case law (Gabrielle
Kaufmann-Kohler/Antonio Rigozzi, Commentaire Romand LP, art 166 FAIPL, N49).

(78) According to the liquidators Wastell and Hamilton-Smith, the enforceable nature of the decision
emerges directly from its text (p. B126). They also explain that according to the applicable Civil
Procedure Rules, such a decision is immediately enforceable, with an appeal not entailing any
suspensive effect except where ordered by the Court (p. B125). The topical provisions have been
submitted to the case (p. B69 and B1051). According to an affidavit issued by a barrister of
Antigua, suspensive effect was not granted to the receiver Janvey when he was authorised, on 22
July 2009, to appeal against the decision for insolvency. The American receiver declared that the
liquidators Wastell and Hamilton-Smith had not demonstrated the enforceable nature of the
decision (p.1375), with two appeals pending; he did not however allege having obtained suspensive
effect in relation to its appeal, nor that this had been ordered in relation to the appeal lodged by a
former customer of SIB.

(79) In this instance, it emerges from the Civil Procedure Rules submitted to the case that the
decision was immediately enforceable (art 42.8 of the Civil Procedure Rules 2000 — p.B69) and that
an appeal does not entail a suspensive effect (art 62.19 (a) of the Civil Procedure Rules 2000 —
p.B1051). The enacting clauses of the decision additionally stipulate immediate effect (p.B12 [31]),
in express terms (“This Order shall take effect from the date hereof”.) The receiver Janvey has not
demonstrated that the two aforementioned appeals have received suspensive effect.
Consequently, the authority shall uphold that the decision of 17 April 2009 from the High Court of
Antigua and Barbuda is enforceable.

(80) Reciprocity. According to art 166, para. 1, letter ¢ FAIPL, a decision of insolvency can only be
recognised in Switzerland if reciprocity is guaranteed in the State in which it is delivered.
Reciprocity is limited to decisions of the same type and, in this instance, against a similar entity.
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(81) To establish that reciprocity is given in this case, the liquidators Wastell and Hamilton-Smith
lodged a legal opinion written on their request by the Institut Suisse de Droit Comparé (p.B694 to
B699), and an attestation from the Ministry of Legal Affairs acting through the office of the Attorney
General of Antigua and Barbuda (p.B275 to B277). The receiver Janvey raises that the signatory of
this declaration is also chairman of the Financial Services Regulatory Commission, authority having
appointed the Antiguan liquidators, which could raise doubt as to its impartiality (p.2242). He later
explains that a foreign judgement cannot be recognised in Antigua in the absence of a treaty with
the country in which the decision is delivered, which is the reason why the American decision
concerning SIB was not recognised by the High Court of Antigua (p.1374), and that this absence of
reciprocity is even vaunted on one of the official websites of the government of Antigua (p.2298).

(82) It in fact emerges from the attestation of the Ministry of Legal Affairs of Antigua submitted to
the case that the recognition of a foreign decision for insolvency in Antigua is firstly exercised on
the basis of an international treaty to which Switzerland is not party (p.B275), which the Institut
Suisse de Droit Comparé also states (p.B698 [2nd paragraph]). However, both the aforementioned
attestation and the legal opinion specify that in the absence of treaty, the courts of Antigua and
Barbuda will refer to the British Common Law to decide on a measure of recognition. Pursuant to
this, a foreign insolvency decision delivered with regard to a banking institution will be recognised
providing the decision is delivered by the State of the registered office of incorporation of the
corporate entity in question and, when it relates to a bank, is subject to surveillance by the
competent banking authorities (p.B275 and B693 [2nd paragraph]). The legal opinion and the
attestation, according to a reasoning developed identically, thus both conclude on the existence of
reciprocity between Switzerland and Antigua and Barbuda, with the attestation even using express
terms. Admittedly, the receiver Janvey has refused recognition of the decision delivered by the
District Court of North Texas owing to absence of reciprocity (p.1387 [75]) and has submitted to the
case documents aiming to demonstrate this (p.2298), but he does not manage to demonstrate that
the reciprocity does not exist with Switzerland. Indeed, the decision of non-recognition delivered by
the courts of Antigua was delivered under circumstances at the very least exceptional insofar as the
same Court was referred with a petition for liquidation of SIB from the local authorities and a petition
for recognition of a decision delivered by a foreign authority. Next, the declarations on the website
of the authorities of Antigua and Barbuda must be understood to be “bait” not systematically
reflecting the legal reality or being limited to precise “asset protection” cases (protection of assets
against the claims of creditors, tax authorities or heirs). In reality, what is key in this case is the
submission to the case by the liquidators Wastell and Hamilton-Smith of a sovereign deed delivered
by a sovereign authority, for which FINMA has no reason to doubt the grounds, and a legal opinion
delivered by a federal institute whose impartiality is also not questioned. On the basis of these
documents, and in spite of the allegations to the contrary by the receiver Janvey, FINMA can
conclude on the existence of reciprocity between Antigua and Barbuda and Switzerland.

(83) Absence of breach of public policy. The recognition of a foreign decision is ruled out in the
event of breach of public policy. Thus a decision would not be recognised if it fundamentally
conflicted with the Swiss conceptions of justice, either owing to its material content or owing to the
procedure from which it arises; in this way, material public law can be distinguished from procedural
public law. In this latter respect, the FAIPL demands respect for the fundamental procedural
guarantees which arise directly from the Constitution, namely the right to a fair trial and the right to
be heard (ATF 126 Il 327, recital 3 and the references cited). In the examination of the criterion of
material public policy, rather than clinging to the decision itself, it should be verified whether the
recognition and execution of the decision per se is compatible with Swiss public policy (ATF 126 llI
101, JAT 2000 1l 41/49; (Commentaire Romand LP, Gabrielle Kaufmann-Kohler/Antonio Rigozzi, art
166 N54ss).
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(84) According to the receiver Janvey, recognition of the insolvency decision of 17 April 2009 with
regard to SIB allegedly entails breach of material public policy. Indeed, he claims that only the
creditors of SIB will be able to participate in its compulsory liquidation, to the exclusion of the other
people harmed by Robert Allen Stanford and the Stanford Group. As SIB forms part of a group, it
would be justified to allocate its assets to the overall satisfaction of all creditors of the Stanford
Group (p.1377 and 1378), in the absence of which the creditors of SIB would be unduly advantaged
in relation to the others.

(85) This argument is not convincing. Even if the companies of the Stanford Group were
particularly interlinked, it is hard to see how the separate liquidation of each of them would breach
Swiss material public policy, all the more since Swiss legal policy does not apply the institution of
group insolvency. In a similar case in Switzerland, each company would be liquidated
autonomously, without anybody being able to conclude that some creditors were unduly
advantaged in relation to others. Moreover, removing the legal personality of SIB would amount to
withdrawing the privilege of the banking creditors of SIB and putting them in the body of creditors of
the Stanford Group, in which most would not benefit from any privilege.

(86) The receiver Janvey later declares that the petition of the liquidators Wastell and Hamilton-
Smith pursues an exploratory aim, incompatible with public policy, for the purposes of finding out
the assets of SIB in Switzerland (p.1376 [4th paragraph]). And yet, again, the argument is not
convincing. The liquidators Wastell and Hamilton-Smith seek to obtain recognition of the liquidation
measure delivered in Antigua in compliance with their mandate. It can be noted that the receiver
Janvey himself lodged petitions for recognition in Switzerland, England, Canada and Antigua
without anybody being able to conclude that he was pursuing an exploratory purpose.

(87) The receiver Janvey lastly declares that the decision of 17 April was delivered in breach of
procedural public policy since he was not regularly summonsed nor could he exercise his right to be
heard (p.1375 and 1376). The fact that he was authorised to appeal against the decision did not
have the effect of compensating for the breach of his right to be heard because, “considering the
circumstances, one has the right to be relatively pessimistic with regard to the real possibilities and
results of this intervention” (p.1375).

(88) And yet it emerges from the decision of 17 April and its recitals that not only did the receiver
Janvey present his arguments at the court by “amicus curiae”, but that his counsel was able to
participate in the hearings preceding the decision (see above ch. 23). Furthermore, his capacity of
party was examined by the Court in order to be definitively rejected in a ruling of 24 April 2009 (ch.
26). Under these conditions, it must be concluded that there was no breach of procedural public
policy, because the receiver Janvey was able to cite his arguments, participate in hearings and
have his petition examined. It is hard to see here any breach of the right to be heard or the right to
be regularly summonsed.

(89) Universal nature. It emerges from the enacting clauses of the decision of 17 April 2009 (ch.
24) that all assets belonging to SIB, regardless of their location, were apprehended by the
insolvency proceedings to the benefit of all creditors. As the effects of the insolvency were not
being limited only to the territory of Antigua and Barbuda, the condition of universal intention of the
insolvency proceedings is thus fulfilled.
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(90) According to the above, the insolvency decision delivered in Antigua on 17 April 2009 fulfils all
the conditions set for the recognition of such a deed in Switzerland. The recognition will thus be
pronounced.

N. Opening of ancillary insolvency, determination of jurisdiction and the circle of preferential
creditors

(91) When FINMA recognises a foreign liquidation measure in compliance with art 37g BL, the
provisions of the OFB-FINMA are applicable to assets in Switzerland (art 10 para. 1 OFB-FINMA).
It ensues that FINMA will pronounce the ancillary insolvency proceedings relating to all assets
belonging to SIB in Switzerland.

(92) According to art 10 para. 2 of the OFB-FINMA, FINMA must also fix the unique jurisdiction of
the ancillary insolvency proceedings in Switzerland and determine the circle of preferential creditors
in accordance with art 37g BL. The jurisdiction is that of the place of location of the assets
belonging to the insolvent party (CFB Bulletin 48 p.290 [33]).

(93) It emerges from the documents submitted to the case that SIB has several bank accounts
opened mainly in Geneva (see above ch. 17). With regard to receivables against a banking
institution, it is considered that the place of location of the assets is where the account is opened.
Pursuant to this, the jurisdiction of the insolvency proceedings is thus fixed in Geneva.

(94) FINMA can decide to authorise foreign preferential creditors to participate in the statement of
settlement of interests of the ancillary insolvency proceedings (art 37g para. 3 BL). And yet, insofar
as two States are already claiming sovereignty over the insolvency of SIB and it is possible that two
procedures for settlement of interests and distribution can be conducted in parallel, having foreign
preferential creditors participate in the ancillary insolvency proceedings in Switzerland would
certainly lead to a high level of uncertainty and legal complexity that should be avoided.
Consequently, only creditors domiciled in Switzerland shall be authorised to participate in the
statement of settlement of interests in Switzerland.

O. Appointment of liquidators

(95) When FINMA opens ancillary insolvency proceedings, it appoints one or more liquidators
whose task is to determine the extent of the assets in Switzerland and to draw up the statement of
settlement of interests (art 33 para. 2 BL). In simple cases, FINMA may waive the right to appoint a
liquidator and conduct the ancillary insolvency proceedings itself.

(96) In this instance, it appears that the ancillary insolvency proceedings can be conducted
successfully by the FINMA, which will nevertheless reserve the right to appoint one or more
liquidators if necessary.
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P. Immediate execution

(97) Pursuant to art 39 letter ¢ in relation with art 55 PA, FINMA may decide on the immediate
execution of this decision. Opening of insolvency proceedings and the related effects have the
aims of protection and equality of treatment of creditors. In order for these aims to be achieved, it is
essential that the measures ordered are valid without delay. As for opening insolvency proceedings
according to the LP, this decision must be immediately enforceable (Flavio Commetta in
Commentaire Romand Poursuite et Faillite, art 174, N 15).

Q. Costs

(98) Pursuant to art 5 para. 1 letter a of the FINMA order on emoluments and fees (Oém-FINMA;
RS 956 122) in relation with art 15 LFINMA, any person who instigates a decision from FINMA is
bound to pay emoluments. Pursuant to art 8 para. 3 Oém-FINMA, the emolument due by way of
procedural costs is fixed at CHF 20,000 for each of the parties, which shall be offset by the
advances on costs already paid.
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The Autorité de Surveillance des Marchés Financiers FINMA decides:
1. The decision of the High Court of Justice of Antigua and Barbuda, dated 15" April 2009,
entered on 17 April 2009, is recognised in Switzerland;

2. The ancillary insolvency of Stanford International Bank Limited (in liquidation) in Antigua
and Barbuda is ordered. These proceedings were opened on

8 June 2010 at 08:00

3. The jurisdiction of the insolvency is based in Geneva;

4. The Autorité de Surveillance des Marchés Financiers FINMA shall act as liquidator of the
ancillary insolvency of Stanford International Bank Limited (in liquidation) and shall
represent the body of creditors in insolvency;

5. Only creditor/pledgees and preferential creditors domiciled in Switzerland at the time of
delivery of the decision are accepted to participate in the statement of settlement of
interests of the ancillary insolvency proceedings;

6. Figures 1 to 5 of these enacting clauses shall be published on 18 June 2010 on the FINMA
website and in the Feuille Officielle Suisse du Commerce (FOSC), along with the call for
creditors;

7. Figures 1 to 6 of these enacting clauses are immediately enforceable;

8. The petition for recognition of the decisions of 16 February and 12 March 2009 of the
United States District Court for the Northern District of Texas Dallas Division is rejected
insofar as it is admissible;

9. Procedure costs of CHF 40,000 shall be payable half by each of the parties and shall be
offset by the advances on costs already paid;

The Autorité de Surveillance des Marchés Financiers FINMA

Dr Patrick Raaflaub Daniel Roth
Director Member of the extended management



Case 3:09-cv-00298-N Document 1103 Filed 06/18/10 Page 147 of 147 PagelD 23598

Methods of appeal

An appeal may be lodged with the Federal Administrative Court (case postale, 3000 Berne 14)
within a period of 30 days from notification of this decision.

Notification to:

Ralph Steven Janvey, represented with election of domicile in his Office by Me Birgit Sambeth
Glasner, Etude Altenburger, 11 bis rue Rodolphe-Toepffer, 1206 Geneva (by fax and registered
letter with acknowledgement of receipt);

Nigel John Hamilton-Smith and Peter Nicolas Wastell, represented with election of domicile in
his Office by Me Nicolas Pierard, Borel & Barbey, 2, rue de Jargonnant, PO Box 6045, 1211

Geneva 6 (by fax and registered letter with acknowledgement of receipt).

For information to:

Bank Julius Bar & Co AG, Bahnhofstrasse 36, PO Box 666, 8010 Zurich (enacting clauses only
by fax and registered letter);

RBS Coutts Bank AG, Stauffacherstrasse 1, PO Box, 8022 Zurich (enacting clauses only by fax
and registered letter);

Société Générale Private Banking (Suisse) SA, Rue de la Corraterie 6, PO Box 5022, 1211
Geneva 11 (enacting clauses only by fax and registered letter);

Banque Franck, Galland & Cie SA, Rue Toepffer 1, PO Box 3254, 1211 Geneva 3 (enacting
clauses only by fax and registered letter).

For information on 18 June 2010 to:

Office des Faillites de Genéve, chemin de la Marbrerie 13, PO Box 1856, 1227 Carouge
(enacting clauses only by fax and registered letter).
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