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for the Stanford Entities, it notes that the collective wisdom of the Receiver, the Examiner,
OSIC, and the SEC is that an equity receivership is preferable to bankruptcy,® and notes
further that the current equity Receivership consists of more than 100 actions — more than

90 of which are active and have been pending for years — and an active claims process

severely disrupt the current Receivership and result in untoid expenditures of funds currently
earmarked for Stanford investor-victims and creditors. Given this history, the Court’s
findings of fact, and the potential for duplication of effort and resulting diminution of funds
for Stanford investor-victims and creditors, the Court believes that only strictly limited,
conditional relief is warranted under its holding of foreign nonmain recognition.
Specifically, the Court limits the relief granted under section 1521 to “the examination
of witnesses [and] the taking of evidence or the delivery of information concerning [SIB’s]

assets, affairs, rights, obligations or liabilities.” 11 U.S.C. § 1521(a)(4). This limited relief

facilitates the Joint Liqui

ax i S v

%The SEC reminds the Court that

[R]eceivership proceeding|[s] . . . [are] well-recognized vehicle[s] for ensuring
the preservation, management, and, if appropriate, distribution of assets
secured in a securities enforcement matter. Indeed, courts recognize that . . .
the appointment of receivers in enforcement actions furthers the policies of the
federal securities laws. See SEC v. Wen|clke, 622 F.2d 1363, 1373 (9th Cir.

1000 The nalicieq are narticnlarly 1mnlicated in a cace like thic one where
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the evidence 1s overwhelming that Stanford’s fraud (and, in fact, [SIB] even

if viewed in isolation) was orchestrated from the United States.
SEC’s Second Suppl. Opp’n to Pet. Recogn. Pursuant to Ch. 15 of Bankr. Code 2 [101]
[hereinafter SEC 2nd Suppl. Opp’n].
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proceeding. The Court then conditions all relief on (a) the Joint Liquidators’ making
available to the Receiver, the Examiner, OSIC, and the SEC all of SIB and STCL’s records,
documents, data, and any other relevant information regarding SIB and STCL under their

control, possession, or knowledge, wherever located; (b) requiring the Joint Liquidators to

prevent efforts related to the Receivership by the U.S.
government agency, the Receiver, the Examiner, and OSIC absent approval of this Court; (d)
precluding the Joint Liquidators from duplicating efforts by the Receiver, the Examiner, and
OSIC, including playing any role —unless consented to by the Receiver, Examiner, and OSIC
— in the prosecution of claims or actions that the Receiver and/or OSIC have already
commenced prior to the date of this Order; (e) precluding the Joint Liquidators from filing
any litigation or other proceeding in the United States, unless approved by this Court; (f)

precluding the Joint Liquidators from filing U.S. bankruptcy petitions without the consent

5
sl
D

efforts to adopt a common claims and/or distribution process; (h) requiring the Joint
Liquidators to apply to this Court for the authority to make any payment from SIB or STCL
assets for any activity undertaken by them in the United States or to any U.S. person; and (i)
requiring the Joint Liquidators to apply to this Court for the authority to take any action

whatsoever in the United States except for “the examination of witnesses [and] the taking of
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evidence or the delivery of information concerning [SIB’s] assets, affairs, rights, obligations
or liabilities.”
To the extent that the Joint Liquidators require a court order from Antigua to comply

with the above conditions, the Court leaves it up to the Joint Liquidators to attempt to obtain

In fashioning the above relief, the Court is careful to strike a “balance between relief
that may be granted to the foreign representative and the interests of persons that may be
affected by such relief.” See In re Int’l Banking Corp. B.S.C., 439 B.R. 614, 626 (Bankr.
S.D.N.Y. 2010). Particularly, the Court seeks to instill reciprocal cooperation between the
Antiguan and U.S. parties and parties in interest, as well as provide for checks on the Joint
Liquidators’ activity similar to the way that this Court oversees the Receiver, Examiner, and
OSIC’s activities. In this way, the Court balances the needs of the parties in interest with the

needs of Stanford’s investor-victims and creditors.

Proceeding foreign recognition of any kind because doing so would be against the public
policy of the United States. Cf. In re Gold & Honey, Ltd., 410 B.R. 357 (Bankr. ED.N.Y.
2009) (refusing to grant recognition on public policy grounds). Specifically, they argue that
recognition 1s against U.S. public policy because (a) the Antiguan Proceeding violates this

Court’s Receivership Order, (b) Stanford’s influence in Antigua created favorable Antiguan
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banking laws by which Stanford was able to perpetrate his fraud, (c) the FSRC and the
Antiguan government were intimately involved and/or implicated in Stanford’s fraud, (d) the
Antiguan government has failed to cooperate with the Receiver and has expropriated

Receivership assets, including real estate and Bank of Antigua’s assets, (e) the Joint

documents in Antigua are subject to Antiguan secrecy laws, (g) the distribution scheme under
the IBCA 1s inappropriate, and (h) the Jont Liquidators have made no showing that
recognition would provide any benefit or advantage to the Receivership Estate or its investor-
victims and creditors. See Receiver’s Proposed Facts & Law 49-50; JL Proposed Facts &
Law 47. The Court holds that recognition as granted here is not against U.S. public policy

because the conditions imposed by the Court adequately address the concerns of the Receiver

and SEC.
CONCLUSION
The Court grants the Joint Liquidators’ motion for substitution as Plaintiff nunc pro

judiciai notice. The Court overrules the parties” objections to each others’ evidence. Finalily,
because the Stanford Entities’ COMI is in the United States and they have an establishment
in Antigua, the Court grants the Antiguan Proceeding foreign nonmain recognition, granting
in part and denying in part the Joint Liquidators’ petition for recognition. The Court grants

the Joint Liquidators limited, conditional relief under Chapter 15.
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In accordance with this Order, the Court orders the Clerk of the Court to terminate
Peter Wastell and Nigel Hamilton-Smith as Plaintiffs and add Marcus Wide and Hugh

Dickson as Plaintiffs.

N Al H

[ Se /]
David T Godbey

United States District Judge<_/
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Inre:

STANFORD INTERNATIONAL BANK,
LTD.,

Civil Action No. 3:09-CV-0721-N

w W W W W W

Debtor in a Foreign Proceeding.

JOINT LIQUIDATORS’ EMERGENCY MOTION FOR LEAVE
TO PURSUE PROFESSIONAL NEGLIGENCE CLAIMS

COME NOW Hugh Dickson and Marcus Wide (together, the “JLs”), the duly-appointed
joint liquidators of Stanford International Bank, Ltd. (“SIB™) in SIB’s liquidation proceeding
pending before the High Court of Antigua and Barbuda in Antigua, and file this Emergency
Motion for Leave to Pursue Professional Negligence Claims (the “Motion”) respectfully stating as
follows:

1. Through the Motion, the JLs seek leave from the broad litigation stay imposed by
the Court’s Second Amended Order Appointing Receiver [Dkt. #1130] (the “Receivership Order’)
to pursue negligence, malpractice, breach of fiduciary duty, and/or similar claims against third-
party professionals that facilitated Stanford’s fraudulent scheme (collectively, “Professional
Claims”). Specifically, the JLs seek leave to pursue Professional Claims against Proskauer Rose
LLP, Chadbourne & Parke LLP, Hunton & Williams LLP, and Greenberg Traurig LLP

(collectively, the “Attorney Defendants”). The JLs further seek the Court’s support in pursuing

JOINT LIQUIDATORS’ EMERGENCY MOTION FOR LEAVE
TO PURSUE PROFESSIONAL NEGLIGENCE CLAIMS Page 1
App. 90
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Professional Claims, including directing applicable third parties to produce SIB’s records and any
related documents to the JLs.

2. For the reasons detailed in the JLs’ brief in support of the Motion filed
contemporaneously herewith, the JLs contend that leave to pursue Professional Claims is both
authorized by applicable case law and necessary to ensure that applicable statute of limitations
periods do not bar Professional Claims from ever being pursued. Accordingly, granting the JLs
leave to pursue Professional Claims is in the best interests of all victims/creditors and is warranted
under the circumstances.

3. Also, because the statute of limitations periods for Professional Claims in some
jurisdictions have already expired and others will expire as soon as February 2012, the JLs seek an
emergency hearing on this matter.

WHEREFORE, PREMISES CONSIDERED, the JLs respectfully request that the Court
enter an order: (i) granting them relief from the Receivership Order’s litigation stay for the limited
purpose of pursuing Professional Claims against the Attorney Defendants; (ii) directing third
parties to produce SIB’s records and any related documents to the JLs; (iii) setting an emergency
hearing on this matter for the earliest available date and time and, if possible, no later than January

23, 2012; and (iv) granting the JLs such other and further relief to which they are justly entitled.

JOINT LIQUIDATORS’ EMERGENCY MOTION FOR LEAVE

TO PURSUE PROFESSIONAL NEGLIGENCE CLAIMS Page 2
App. 91



Cagee330%uv002931INN -Bbcudoentnid&ict2 7 Fiadd @8/[8A/22 PRggelG of 88 PRggdlDL49626

Dated: January 13, 2012

JOINT LIQUIDATORS’ EMERGENCY MOTION FOR LEAVE
TO PURSUE PROFESSIONAL NEGLIGENCE CLAIMS

Respectfully submitted,
REID COLLINS & TSAI LLP

By: /s/ William T. Reid IV

William T. Reid IV (0078817)
P. Jason Collins (24040711)
Nathaniel J. Palmer (24065864)
4301 Westbank Dr., Suite B230
Austin, Texas 78746

Tel.: 512-647-6100

Fax: 512-647-6129
wreid@rctlegal.com
jcollins@rctlegal.com
npalmer@rctlegal.com

MUNSCH HARDT KOPF & HARR P.C.

Joseph J. Wielebinski (21432400)
Lee J. Pannier (24066705)

3800 Lincoln Plaza

500 N. Akard Street

Dallas, Texas 75201

Tel.: 214-855-7500

Fax: 214-855-7584
jwielebinski@munsch.com

Ipannier@munsch.com

COUNSEL FOR HUGH DICKSON AND
MARCUS WIDE, JOINT LIQUIDATORS
OF STANFORD INTERNATIONAL
BANK, LTD.
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App. 92



Cagee330%uv002931INN-Bbcudoentni&ict27 Fidd @8/[283/32 PRggeld of 88 PRggdlDL49637

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on this 13th day of January, 2012, he caused a true
and correct copy of this pleading to be serviced on all parties requesting electronic notice via the
Court’s ECF system and he also caused a true and correct copy of this pleading to be served on all
parties listed on the attached Service List via first class U.S. mail, postage prepaid.

/s/ Nathaniel J. Palmer
Nathaniel J. Palmer

CERTIFICATE OF CONFERENCE

William T. Reid and P. Jason Collins, counsel for Marcus A. Wide and Hugh Dickson, the
duly-appointed liquidators of Stanford International Bank Ltd., met and conferred in-person on
January 13, 2012, with Kevin Sadler, counsel for Ralph Janvey, the court-appointed receiver for
various Stanford related entities, regarding the relief requested in this motion. Mr. Sadler indicated
at this meeting that Mr. Janvey opposes the relief requested in this motion. Additionally, William
T. Reid met and conferred with Ed Snyder, counsel for the Official Stanford Investors Committee,
and John Little, the court-appointed examiner by phone and email, respectively, on January 13,
2012. The Official Stanford Investors Committee and John Little also indicated that they oppose
the relief requested herein.

/sl William T. Reid IV
William T. Reid IV

JOINT LIQUIDATORS’ EMERGENCY MOTION FOR LEAVE
TO PURSUE PROFESSIONAL NEGLIGENCE CLAIMS Page 4
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
Inre §
§ _
Stanford International Bank, Ltd. § - Case No. 3:09-CV-0721-N
§
Debtor in a Foreign Proceeding §
§

JOINT RESPONSE OF THE RECEIVER, THE EXAMINER, THE INVESTORS
COMMITTEE, AND THE SEC TO THE JOINT LIQUIDATORS’ EMERGENCY
MOTION FOR LEAVE TO PURSUE PROFESSIONAL NEGLIGENCE CLAIMS

The JLs’ latest motion is a perfect demonstration of why giving them any
recognition in the United States would only serve to waste resources and duplicate effort. The

JLs claim that an “emergency” exists, because they fear that the Receiver and the Investors

asserting those claims, limitations on the claims will expire. Notably, the JLs did not mention
! he (13 29
the imminent “emergency” at the December 21st Chapter 15 hearing, nor did they ever raise this

issue with the Receiver, the Examiner, th

e Investors Committee, or the SEC prior to January 13,
2012, when they sought to confer on, and then filed, their motion for leave. The reality is that
the “emergency” is a phantom. The Receiver and the Investors Committee are, and have been
prior to the JLs raising this issue, aware of the particular claims at issue as well as of their
responsibilities to the Court generally. The JLs’ second-guessing based on only partial
information does nothing other than waste the Receivership’s resources and distracf attention

from productive activity.

The JLs® emergency motion is flawed for four principal reasons.
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Committee were already analyzing the claims at issue and developing a strategy for asserting
those claims.' Almost a year ago, the Receiver and the Investors Committee entered into tolling
agreements with certain of the attomey defendants identified in the JLs’ motion. Those
agreements remain in place. As for the remaining attorney defendants identified by the JLs,
although the Receiver and the Investors Committee do not think it would be prudent or necessary
to disclose publicly the details of their litigation strategy, the claims against such defendants wiil
be addressed within a few days.

Second, the JLs do not represent SIB in the United States. The Court has
appointed the Receiver as the representative of SIB; thérefore, if any claims of SIB are to be
asserted in the United States, it is the Receiver who is responsible to assert them. The JLs are
simply the latest in an unfortunately long line of individuals or groups who have asked the Court
to allow them to assert claims that belong to the Receivership or to intervene in the Receivership
bgcause, in their view, they can do a better job than the Receiver or they have an idea that they
want to force the Receivership to pursue. But, as the Court noted when the KLS Stanford
Victims filed their motion to intervene in July 2011, the Receiver has discharged his duties
competently and has, together with his professionals, spent tens of thousands of hours gainfully

T - r - PR L= —

on Receivership-related business. (No. 3:09-CV-281-N, Doc. 1471 at 5-7.) The reality is that

there are far more people and entities who wish to participaie in Receivership litigation activities
than the resources of the Receivership will accommodate. Allowing the JLs to come to the

' The Receiver does not agree with the positions asserted by the JLs on a number of legal and factual issues,
including the issue of limitations,
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already has the right a
confusion, and complicate the Receiver’s efforts on behalf of the Receivership entities.

Third, the JLs’ latest motion is little more than an exercise in gamesmanship. The
JLs already have a Chapter 15 recognition proceeding pending. One of the JLs’ stated purposes
in seeking recognition is to gain the opportunity to assert litigation in the United States. (See,
e.g., Dec. 21, 2011 Hrg. Tr. {see Doc. 132] at 10:6-11:5.) In fact; the JLs have taken the position
that they must have main recognition so that they can assert claims, such as the very ones at
issue, using Antiguan law, which the JLs say will allow them to avoid an in pari dilecto defense
being asserted against SIB. (See id. at 11:6-21.) The JLs now claim that Chapter 15 recognition

is not a prerequisite to their filing litigation in the United States. (See Doc 128 at 6 n.7 (“The

Court is not necessarily required to rule on the JLs” Chapter 15 petition in order to grant them the

relief sought herein.”).) They also apparently believe that it is critically importanf that

professionals be pursued under theories of American professiogal negligence law, which the JLs
claim have a three-year statute of limitations (thus, the “emergency”). The JLs” willingness to
take all sides of every issue’ suggests that their interests are aligned less with what is right for
investors and more with what will get them any foot-hold in the U.S.

Fourth, the JLs’ motion is procedurally improper. The litigation stay was not
entered in the above-captioned case, and the JLs have said that this motion does not require a

ruling on their request for Chapter 15 recognition. If the JLs want the Court to partiaily lift the

2 Teor T, 17
Compare also Doc. 12

Q
[see Doc. 132] at 38:2-5 (
business model which was in

describing the Stanford scheme as a “Ponzi-scheme™y with Dec. 21, 2011 Hrg. Tr.

Q: You agree do you not, [Mr. Wide], that Stanford International Bank operated a
n fact a Ponzi scheme. You agree with that, don’t you? A: No.”).

._.
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(“The sole fact that a foreign representative files a petition under section 1515 does not subject
the foreign representative to the jurisdiction of any court in the United States for any other
purpose.”). If the JLs are unwilling to subject themselves generally to this Court’s jurisdiction,
then they certainly shouid not be entrusted with claims that belong to the Receivership.

Finally, the Receiver, the Examiner, the Investors Committee, and the SEC
observe that the instant motion is part of an unfortunate developing pattern by the JLs. Since the
December 21, 2011 hearing on the JLs’ request for recognition, the JLs seem to be less focused
on attempting to actually resolve disputes among the parties, and more focused on increasing -
litigation activity in jurisdictions where the Receiver is recognized:

s On Decembe 1, the Joint Liquidators filed a motion in Canada seeking to

disnlace the Receiver

LSprARU L

. 3
as the recognized representative of SIB.

e On December 22, the Joint Liquidators filed a
related to the December 21 heanng.

—_
.I)
"'h

’13

o]
—
o

e On December 29, the Joint Liquidators filed their Motion for Substitution as
Plaintiff Nunc Pro Tunc to May 12, 2011 (the “Motion™), seeking to address
the problem that the Joint Liquidators technically have no Chapter 15 petition
on file with the Court.

s On December 29, the Joint Liquidators filed supplemental testimony from
Hugh Dickson.

n Ja anuary 6, the Joint L.lquluatOIb sent a 10u1-pagt‘: fetier o the CO-Sponsors

f House Resolution 507, expressing their disagreement with the views

ad FLrvnd TT I &NT ienén
expressed in the proposed resolution (the Recciver had offered H.R. 507 into

evidence at the December 21 hearing).*

3
CD

* The following day, on December 22, the Canadian Supreme Court confirmed that the Receiver is the proper
representative of the Stanford estate in Canada. Nevertheless, the JLs have not withdrawn the December 21st
motion, which remains pending at this time.

* The JLs are using investor money to pay for the services of Prime Policy Group, a Washington-based lobbymg‘
firm, in connection with their opposition to H.R. 507 (and its Senate counterpart).
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M 46 >
Liquidators filed the instant “emergency” motion f

leave to pursue professional negligence claims in the United States.

(s e
10y

The JLs are recognized in Antigua, the UK., and Switzerland. They have filed a
grand total of one lawsuit in those jurisdictions, and none since the December 21 hearing. Rather
than spending their time thinking about litigation they might bring in the U.S, or in Canada,
where the Receiver and the Investors Committee are already working, the JLs should be
spending their limited resources focusing on activities that can be undertaken in other

-

jurisdictions. To the exient that discovery in the U.S. might be of assistance in that regard, the
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and the SEC respectfully request that the instant motion be denied and that the parties return to
attempting to resolve this case by agreement, rather than through the type of litigation tactics
reflected in the instant motion.
PRAYER
For the reasons stated herein, the Receiver, the Examiner, the Investors
Committee, and the SEC respectfully request that the Court deny the JLs’ Motion for Leave to

Pursue Professional Negligence Claims.
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Dated: Jannarv 24. 2012 Reacnactfully ennhmaittad
Dated: January 24, 2012 Respectfully submitted,
BAKER BOTTS L.L.P.

v: /5/ Kevin M. Sadler

2 Vidl dVE, 2

Kevm M. Sadler

Texas Bar No. 17512450
kevin,sadler@bakerbotts.com
Scott D. Powers

Texas Bar No. 24027746
scott.powers@bakerbotts.com
David T. Arlington

Texas Bar No. 00790238
david.arlington@bakerbotts.com
1500 San Jacinto Center

98 San Jacinto Blvd,

Austin, Texas 78701-4039
(512) 322-2500

(512) 322-2501 (Facsimile)

Timothy S. Durst
M T AT NAANTO NN A
Texas Bar No. 00786924
2001 Ross Avenue

Tiallae Tavaa T8N
LJdias, LCAdS /ILvl

(214) 953-6500
1714\ Q526503 {Fargimila)

STV VS (R GWOILLILIN

tnn durst@bakerbotts com

ATTORNEYS FOR RECEIVER RALPH S, JANVEY

LITTLE PEDERSEN FANKHAUSER, LLP

By:_/s/ John J. Little
John I. Little
Texas Bar No. 12424230
901 Main Street, Suite 4110
Dallas, Texas 75202
(214) 573-2300
(214) 573-2323 (Facsimile)
jlittie@lpt-law.com

COURT-APPOINTED EXAMINER
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

IN RE: §
§
STANFORD INTERNATIONAL BANK, § Civil Action No. 3:09-CV-0721-N
LTD., 8
§
Debtor in a Foreign Proceeding. 8
ORDER

This Order addresses the Joint Liquidators’ emergency motion for leave to pursue
professional negligence claims [127]. Because the litigation stay remains appropriate at this
time, the Court denies the Joint Liquidators’ motion.

I. ORIGINS OF THE JOINT LIQUIDATORS’ EMERGENCY MOTION

On February 17, 2009, the United States Securities and Exchange Commission
(“SEC”) filed a federal securities enforcement action (“SEC Action”) in this Court, alleging
that R. Allen Stanford, through and/or with his associates and various entities under his
control, perpetrated a massive Ponzi scheme. As part of that litigation, this Court “assume|[d]
exclusive jurisdiction and tfook] possession” of the “Receivership Assets” and “Receivership
Records” (collectively, the “Receivership Estate”). See Second Am. Order Appointing
Receiver, July 19, 2010, at 2-4 [1130] (the “Receivership Order”), in SEC v. Stanford Int’l
Bank, Civil Action No. 3:09-CV-0298-N (N.D. Tex. filed Feb. 17, 2009) (Godbey, J.)
(hereinafter SEC v. SIB). The Court appointed a Receiver to oversee the Receivership Estate

and vested him with “the full power of an equity receiver under common law as well as such
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powers as are enumerated” in the Receivership Order. Id. at 3. Among these enumerated
powers, the Court “authorized [the Receiver] to immediately take and have complete and
exclusive control, possession, and custody of the Receivership Estate and to any assets
traceable to assets owned by the Receivership Estate.” Id. at 4. Additionally, the Court
“specifically directed and authorized [the Receiver]to. .. [i]nstitute, prosecute, compromise,
adjust, intervene in, or become party to such actions or proceedings in state, federal, or
foreign courts that the Receiver deems necessary and advisable to preserve the value of the
Receivership Estate, or that the Receiver deems necessary and advisable to carry out the
Receiver’s mandate under this Order.” Id. at 6. The Court also enjoined “[c]reditors and all
other persons . . . without prior approval of the Court, from: . . . [tlhe commencement or
continuation . .. of any judicial, administrative, or other proceeding against the Receiver, any
of the defendants, the Receivership Estate, or any agent, officer, or employee related to the
Receivership Estate, arising from the subject matter of this civil action.” Id. at 8-9.

On February 19, 2009, The High Court of Antigua and Barbuda appointed Joint
Liquidators to oversee SIB’s liquidation, and it appointed the current Joint Liquidators on
May 13, 2011. The May 13 Appointment Order directed the Joint Liquidators to, among
other things, “take possession of, gather in[,] and realise all the present and future assets and
property of [SIB], including without limitation[] . . . choses-in-action.” It further authorized
them to bring “any proceeding or actions in Antigua and Barbuda and any foreign
jurisdiction for purposes of fulfilling their duties and obligations under this [Appointment]

Order and the [International Business Corporations] Act [of Antigua and Barbuda] and to
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seek the assistance of any Court of a foreign jurisdiction in the carrying out of the provisions
of this [Appointment] Order.” See App. Supp. Joint Liquidators’ Emerg. Mot. Leave Pursue
Pro. Neg. Claims 6-23 [129] [hereinafter JL App.].

On January 13, 2012, the Joint Liquidators filed the instant emergency motion
requesting the Court to lift its broad litigation stay so that the Joint Liquidators may bring suit
against certain of SIB’s former attorneys (“Attorney Defendants™). The Joint Liquidators
explained that they styled their motion as an “emergency” because the limitations period for
professional malpractice and/or negligence claims against third-party professionals is set to
expire February 9, 2012 in certain U.S. jurisdictions. See Br. Supp. Joint Liquidators’
Emerg. Mot. Leave Pursue Pro. Neg. Claims 2 n.5 [128] [hereinafter JL Br.]; Reply Supp.
Joint Liquidators’ Emerg. Mot. Leave Pursue Pro. Neg. Claims 8 [139] [hereinafter JL
Reply]. OnJanuary 27, 2012, the Receiver and the Official Stanford Investors Committee,
an entity created by this Court to represent the investor-victims of Stanford’s Ponzi scheme,
brought suit in the U.S. District Court for the District of Columbia against certain of the
Attorney Defendants. See Receiver’s Notice Filing Compl. Against Proskauer Rose LLP,
Chadbourne & Parke LLP, & Thomas V. Sjoblom [137].

Il. THE COURT DECLINES TO LIFT THE STAY

The Court declines to lift the litigation stay at this time. In determining whether to
lift a litigation stay in a receivership action, courts consider three factors: (1) whether
refusing to lift the stay genuinely preserves the status quo or whether the movant will suffer

substantial injury if the Court does not permit him to proceed; (2) the time in the course of
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the receivership at which the movant moves for relief from the stay; and (3) the merit of the
movant’s underlying claim. SEC v. Stanford Int’| Bank Ltd., 424 F. App’x 338, 341 (5th Cir.
2011) (citing SEC v. Wencke (Wencke 11), 742 F.2d 1230, 1231 (9th Cir. 1984)). The issue
in the Wencke test is “one of timing, that is, when during the course of a receivership a stay
should be lifted and claims allowed to proceed, not whether the stay should be lifted at all.”
Wencke Il, 742 F.2d at 1231 (emphasis omitted).

The balance of Wencke factors weighs against lifting the litigation stay at this time.
The first factor, the balance of interests, favors continuing the stay. Courts have often found
that the first factor tilts in favor of a receiver where a movant’s claims would impede or
compete with a receiver’s efforts. See, e.g., SEC v. Stanford Int’l Bank, 424 Fed. App’x at
341 (affirming this Court’s decision to not lift litigation stay where competing claim “could
deplete possible assets coming into the estate”). Indeed, courts have declined to lift a
litigation stay where doing so would result “in a multiplicity of actions in different forums[]
and would increase litigation costs for all parties while diminishing the size of the
receivership estate.” SEC v. Universal Fin., 760 F.2d 1034, 1038 (9th Cir. 1985). Finally,
this Court has previously found it relevant that the Receiver will expend monitoring costs
should the Court lift the stay. See, e.g., Order, Jan. 24, 2012, at 16 n.16 [81], in Rupert v.
Winter, No. 3:10-CV-0799-N (N.D. Tex. 2011) (Godbey, J.) (citing the Court’s previous
orders doing same).

The Receiver has now filed suit against some of the Attorney Defendants and has

averred that it has in place tolling agreements with other Attorney Defendants. See Joint
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Resp. of Receiver, Examiner, Investors Comm., & SEC to Joint Liquidators’ Emerg. Mot.
Leave Pursue Pro. Neg. Claims 2 [134] [hereinafter Receiver’s Resp.]. Thus, the Joint
Liquidators’ proposed claims would duplicate the Receiver’s efforts and thus deplete the
overall monies available to Stanford victims.! Additionally, should the Court lift the stay,
under the Receivership Order the Receiver would have a duty to monitor and possibly
intervene in the action. This would mean more receivership assets spent on litigation and
less available for distribution to creditors and investors. Accordingly, the first factor weighs
in favor of continuing the stay.

The second factor, timing, also weighs in favor of continuing the stay because the
receivership isstill relatively young in time and knowledge. Indeed, courts have upheld stays
in receivership cases several years past the three-year mark this Receivership is approaching.

See Order, Mar. 8, 2010, at 7 [1030], in SEC v. SIB (collecting cases where courts upheld

The Court is cognizant that the Joint Liquidators are purportedly working toward the
same ends as the Receiver — to acquire assets to later distribute to creditors and victims of
Stanford’s Ponzi scheme. As such, the statements in this Order should in no way be
interpreted as discouraging the Joint Liquidators in their advocacy on behalf of Stanford
creditors and investors in territories in which they are recognized around the world.

The Court is aware that it has pending before it the Joint Liquidators’ motion for
recognition as the foreign main proceeding under Chapter 15 of the Bankruptcy Code [4].
Without commenting on the pending motion, the Court notes that it behooves the parties, in
pursuit of their joint goal, to work together so as to increase the funds available to Stanford
victims, rather than to deplete funds via continued litigation. It seems evident now, almost
three years since the SEC disrupted Stanford’s Ponzi scheme, that both parties will continue
to advocate zealously in their pursuit of Stanford funds and that neither will wholly surrender
to the other.

In that vein, the Court notes that the only way to move forward without substantially
setting the Stanford victims back is to work together. Open and frank communication
between the Receiver and the Joint Liquidators could have eliminated the costs associated
with this motion.
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stays several years into the receivership). Additionally, although the Receiver gains more
insight into Stanford’s scheme everyday, lack of access to foreign documents still hampers
his knowledge. See Receiver’s Third Interim Report Re Status of Receivership, Asset
Recovery & Ongoing Activities 2 [1469], in SEC v. SIB (describing how lack of access to
records abroad continue to impede Receiver’s analysis); see also App. Supp. Receiver’s
Notice of Filing Compl. Against Proskauer Rose LLP, Chadbourne & Parke LLP, & Thomas
V. Sjoblom 86 [138] (Receiver stating in its D.D.C. Complaint that he “did not discover, and
could not with the exercise of reasonable diligence have discovered[,] until . . . recently[] the
true nature of the injury suffered by [the Stanford companies] or [the Attorney] Defendants’
participation in the Stanford Ponzi scheme”). Accordingly, factor two militates against
lifting the stay.

Finally, the third factor, the merits of the movant’s claims, weighs in favor of the Joint
Liquidators. The Joint Liquidators have undoubtedly raised a colorable claim against the
Attorney Defendants for negligence given the breadth of Stanford’s fraud. However, because
two of the three Wencke factors — and the first so strongly — favor the Receiver, the Court
finds that the balance of interests weighs in favor of retaining the litigation stay.

CONCLUSION

Because the balance of interests from the three-prong Wencke test weighs in favor of

the Receiver, the Court declines to lift the litigation stay. Accordingly, the Court denies the

Joint Liquidators’ emergency motion.
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Signed February 1, 2012.

United States District Judg
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