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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
VS.

CASE NO. 3:09-CV-0298-L

STANFORD INTERNATIONAL BANK,
LTD, ET AL,

Defendants,

TRUSTMARK NATIONAL BANK,

L L L L LD LD L L Lo LD S LD L L LD

Movant/Intervenor

INTERVENOR TRUSTMARK'S RESPONSE IN OPPOSITION TO RECEIVER'S
MOTION TO APPROVE SALE PROCEDURES
FOR SALES OF REAL PROPERTY [DOC NO. 389]

Trustmark National Bank (Trustmark") files this Response in Opposition to Receiver's
Motion to Approve Procedures For Sales of Real Property [Doc. No. 389] (the "Sale Motion")
and shows as follows:

I.
PRELIMINARY STATEMENT

Trustmark is a secured creditor with a deed of trust against certain real property. That
property is listed in the Sale Motion. Contrary to applicable law, the Sale Motion and the
proposed sale procedures preclude notice and pre-sale hearings to affected secured creditors.
The Sale Motion also ignores equitable principles attendant to receiverships—namely, the
requirement of a surplus to the estate after lien payments. Accordingly, Trustmark opposes the
Sale Motion and asks this Court for, among other relief, the right to participate in the proposed

sale, including the right to exercise rights and remedies, such as its right to foreclose.
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1I.
BACKGROUND

On May 18, 2009, the Receiver filed the Sale Motion seeking authority to sell real
property owned by the Receivership Estate by means of a public auction." The real property
identified in the Sale Motion includes real estate located in Union County, Mississippi, more
fully described as Parcel 097R-11-007.00 (the "Trustmark Collateral").” The Trustmark
Collateral is secured by a Deed of Trust in favor of Trustmark, giving Trustmark a direct interest
in any sale of the Trustmark Collateral.’

IT1.
RELIEF REQUESTED

Trustmark requests this Court to deny the Sale Motion, in part, including the sale
procedures, and to protect the rights of secured creditors by restricting the Receiver's authority to
sell encumbered real estate. More specifically, Trustmark asks the Court to impose the following

sale restrictions:

1. No later than 25 days before consummating a contract for the sale of the Trustmark
Collateral, the Receiver shall give actual notice of the proposed sale to Trustmark and to
any other lien holder, including without limitation, ad valorem tax claimants, of the date,
time, place and terms of any proposed sale of the Trustmark Collateral;

2. No later than 25 days before consummating a contract for the sale of the Trustmark
Collateral, the Receiver shall certify to the Court that the Receiver provided actual notice
to Trustmark and to any other lien holder, including without limitation, ad valorem tax
claimants, of the date, time, place and terms of any proposed sale of the Trustmark
Collateral,

3. The Receiver shall not enter into any contract to sell the Trustmark Collateral unless (a)
the proposed sale proceeds will result in a net benefit to the Receivership Estate after

! See Sale Motion at FN 1.

* The Trustmark Collateral is specifically listed on Page 7 of the Appendix to the Sale Motion as a parcel subject to
disposition under the Sale Motion.

? A true and correct copy of the Deed of Trust is attached hereto as pages 9-23. See also Doc. No. 431, Appendix in
Support of Trustmark's Motion (A) to Intervene as a Secured Creditor and (B) for Authority to Set Off Secured
Claims against Cash Collateral and to Foreclose.
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payment of all liens, encumbrances, and closing costs and (b) such contract specifically
allows for contract cancellation by the Receiver or the Court in the event that a surplus
does not exist;

4. The Receiver shall pay in full at closing, from the sale proceeds and before using the sale
proceeds for any other purpose, all liens, encumbrances, and closing costs;

5. Trustmark, its designees, or its assignees, are authorized to credit bid its secured claim to
the Trustmark Collateral in order to purchase the property by offsetting its claim against
the purchase price, and Trustmark is deemed to be a qualified bidder for this purpose.

6. If the Receiver does not consummate a sale of the Trustmark Collateral, as outlined
herein, with 90 days of the first order authorizing such sale, then without further
application to the Court, Trustmark is authorized to exercise any and all of its rights and
remedies to the Trustmark Collateral; and

7. With regard to the sale of other real estate that may be subject to liens and encumbrances,
the Court imposes similar sale restrictions on the Receiver.

IV.
ARGUMENTS AND AUTHORITIES

A. The Sale Motion Does Not Address the Rights of Secured
Creditors

The Receiver's Sale Motion does not provide due process to Trustmark or to other
secured creditors. The Receiver is seeking carte blanche authority to sell real property without
first bringing before the Court all necessary and interested parties. Moreover, the sale
procedures allow for a veritable fire sale with little protection to lien holders. While the
procedures contain a provision for lien claims to attach to sale proceeds, there is no protocol for a
lender to participate in the sale process or to get paid.

B. The Public Sale of Real Property by the Receiver under 28 U.S.C. §
2001 Does Not Comply with Due Process

The Receiver proposes to conduct the real property sale by means of a public auction
pursuant to 28 U.S.C. 2001(a), which provides virtually no protection to lien holders.” The

Receiver's choice of public versus private sale eliminates any meaningful scrutiny. For example,

#28 U.S.C. § 2001(a).
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contrast private sales under Section 2001(b), which require not only notice to and a hearing for
all interested parties, but also an appraisal procedure that provides a sales price floor based on an
independent assessment of three disinterested appraisers.” While the Sale Motion does provide
for the possibility of a private sale, such a sale would be warranted only by approval from the
Court "if the best interests of the Receivership Estate will be conserved."® Nothing about the
Sale Motion guarantees or even suggests that a private sale would ever occur.

C. The Proposed Sale Procedures Do Not Provide for Statutory or
Procedural Protections

The proposed sales procedures do not provide the statutory or procedural protections that
would be available through a private sale under Section 2001(b). More importantly, the
proposed sale procedures do not provide assurances that a surplus will exist to pay secured
claims. The proposed sale is to be free and clear of liens, claims, and encumbrances, with
claims, if any, to attach to the proceeds of sale.” However, there is nothing to prevent the
Receiver from disposing of the real property at depressed, below market prices.

Trustmark and other secured lien holders risk losing the value of their underlying
collateral, as well as their secured status. The sale procedures, as proposed in the Sale Motion,
do not provide due process to Trustmark or any other secured party who may not be before this
Court. In theory, the Receiver contends that he is seeking to dispose of the real estate in a
manner similar to a bankruptcy sale under 11 U.S.C. § 363. Significantly, sales under Section
363 presuppose notice to and a hearing for all interested parties, not to mention protocol for
payment to the affected secured creditor. Neither the Sale Motion nor the sale procedures

provide these or similar protections. As discussed below, the Sale Motion and the proposed

S 1d. § 2001(b).
® See Sale Motion at q 16.
" See Id. at § 17.
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procedures run contrary to case law dictating the rights, obligations, and parameters of property
sales by receivers.
D. Trustmark Is Entitled to Participate in any Sale of the Real Estate

Collateral, including the Right to Exercise Its Rights and
Remedies, such as the Right to Foreclose.

Courts generally will not order the sale of receivership property free and clear of liens
and encumbrances unless it is truly necessary and unless the expected sale proceeds will be
sufficient to pay the lien holders and general creditors.® Some courts have gone as far as entirely
prohibiting sales of receivership property free and clear of liens when the sale will not cover all
existing obligations encumbering the property.” Given the Receiver proposes to dispose of
Receivership Property at a public rather than private sale, the procedural and statutory
protections afforded lien holders and secured creditors are significantly diminished.

Equity courts will try to avoid a sale free and clear of liens and encumbrances if such a
sale would result in insufficient proceeds to cover the claims of creditors.'® In Seaboard Nat'l
Bank, the Second Circuit analyzed the sound reasons for requiring a surplus after satisfaction of
lien claims:

There is no doubt of the power of a court of equity under proper circumstances to

sell property free of liens, transferring the lien to the proceeds. But generally this

power should not be exercised unless there is a reasonable prospect that a surplus

will be left for general creditors. These cases relate to sales in bankruptcy, but

authority for selling free of liens is found in the general equity powers of the

bankruptcy court, and we think the principle is equally applicable to equity
receiverships. The case at bar illustrates the wisdom of such rule. Here a fund of

¥ Seaboard Nat'l. Bank v. Rogers Milk Prod. Co.,21 F.2d 414, 416 (2d Cir. 1927).

® Id.; Melrose v. Indus. Assocs. Inc., 72 A.2d 469 (Conn. 1950); Glaser v. Achtel-Stetter's Restaurant Inc., 149 A. 44
(N.J. 1930). A line of Pennsylvania cases hold just that — an equity court will not exercise the power to sell property
free and clear of liens unless there is a "reasonable prospect” that a surplus will be left after the sale for use by
general creditors. See Buss Mach. Works v. Watsontown Door & Sash Co., 2 F. Supp. 757 (M.D. Pa. 1933)
(involving sale of industrial plant subject to liens); Bogosian v. Foerderer Tract Comm., 399 A.2d 408, 414 (Pa.
1979) (involving sale of insolvent corporation land free and clear); Dedngelis v. Newman, 534 A.2d 1279, 1284 (Pa.
1986) (involving sale of real estate).

1 See e.g., Melrose v. Indus. Assocs. Inc., 136 Conn. 518, 72 A.2d 469 (1950).
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$37,000 was realized from the mortgaged premises, and under the distribution

which the receivers seek to sustain less than $10,000 of it is to be paid to the

mortgage bondholders, although their bonds exceed many times the total fund.

The rest is to be eaten up by expenses of administration, principally fees for

receivers and attorneys. They are the only ones to profit by having sold the

property under the receivership, instead of allowing the mortgage to be foreclosed

in the usual manner. It is a shocking result, and such as justly brings

receiverships into disrepute in the popular mind."'

Without procedural safeguards, Trustmark's interest would be impaired due to the
Receiver's right to sell the Trustmark Collateral for less than the loan balance or the collateral
value. If the public auction were to proceed as planned in the Sale Motion, Trustmark could be

reduced to unsecured creditor status.

CONCLUSION

Due process will only be satisfied if all affected lien holders are parties to the case and
are duly and timely informed of the proposed sales.'” Generally, if a lien holder is not a party to
the case, any attempted sale free and clear of all liens is ineffective with regard to the nonparty
lien holder."” Indeed, the proper procedure by which a lien holder should assert its right or claim

is by filing a motion to intervene.'*

Trustmark filed a motion to Intervene so that it may be heard. Accordingly, Trustmark
requests this Court to deny the Sale Motion, in part, including the sale procedures, and to protect
the rights of secured creditors by restricting the Receiver's authority to sell encumbered real

estate. More specifically, Trustmark asks the Court to grant such legal and equitable relief as

" Seaboard Nat'l Bank, 21 F.2d at 416-417 (internal citations omitted).

12 See Davis v. Patterson, 180 Ark. 918, 25 S.W.2d 452 (1930) (sale of contract rights); McBride v. United
Irrigation Co., 211 S.W. 498 (Tex. Civ. Ct. App.), reh'g denied, 213 S.W. 988 (Tex. Civ. Ct. App. 1919) (sale of
irrigation system).

3 Black v. Manhattan Trust Co., 213 F. 692, 694 (D. Or. 1914).
4 Seaboard Nat'l Bank, 21 F. 2d at 417.
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may be proper, including the imposition of the following sale restrictions:

1. No later than 25 days before consummating a contract for the sale of the Trustmark
Collateral, the Receiver shall give actual notice of the proposed sale to Trustmark and to
any other lien holder, including without limitation, ad valorem tax claimants, of the date,
time, place and terms of any proposed sale of the Trustmark Collateral;

2. No later than 25 days before consummating a contract for the sale of the Trustmark
Collateral, the Receiver shall certify to the Court that the Receiver provided actual notice
to Trustmark and to any other lien holder, including without limitation, ad valorem tax
claimants, of the date, time, place and terms of any proposed sale of the Trustmark
Collateral,

3. The Receiver shall not enter into any contract to sell the Trustmark Collateral unless (a)
the proposed sale proceeds will result in a net benefit to the Receivership Estate after
payment of all liens, encumbrances, and closing costs and (b) such contract specifically
allows for contract cancellation by the Receiver or the Court in the event that a surplus
does not exist;

4. The Receiver shall pay in full at closing, from the sale proceeds and before using the sale
proceeds for any other purpose, all liens, encumbrances, and closing costs;

5. Trustmark, its designees, or its assignees, are authorized to credit bid its secured claim to
the Trustmark Collateral in order to purchase the property by offsetting its claim against
the purchase price, and Trustmark is deemed to be a qualified bidder for this purpose.

6. If the Receiver does not consummate a sale of the Trustmark Collateral, as outlined
herein, with 90 days of the first order authorizing such sale, then without further
application to the Court, Trustmark is authorized to exercise any and all of its rights and
remedies to the Trustmark Collateral; and

7. With regard to the sale of other real estate that may be subject to liens and encumbrances,
the Court imposes similar sale restrictions on the Receiver.
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Respectfully submitted,

KANE RUSSELL COLEMAN & LOGAN PC

By: _ /s/ Kenneth C. Johnston

Kenneth C. Johnston
State Bar No. 00792608
James B. Greer

State Bar No. 24014739
Joseph A. Hummel
State Bar No. 24056879

1601 Elm Street

3700 Thanksgiving Tower
Dallas, Texas 75201
Telephone: (214) 777-4200
Facsimile: (214) 777-4299

ATTORNEYS FOR
TRUSTMARK NATIONAL BANK

CERTIFICATE OF SERVICE

I hereby certify that on June 8, 2009, I caused the foregoing document to be
electronically filed with the Clerk of the Court using the CM/ECF system, which will send
notification of such filing to all counsel of record.

/s/ Kenneth C. Johnston
Kenneth C. Johnston
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v
DEED OF TRUST

MIN 100213400040061973

DEFINITIONS

Werds used in muitiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 2]. Certain rules regarding the usage of words used in this document are
also provided in Secrion 16.

{A) "Security Ipstrument” means this document, which is dated ~ MARCH 13TH, 2007 ,

together with all Riders to this document.
(B) "Borrower” is JAMES M DAVIS AND LORI DAVIS

Borxower is the trustor under this Security Instrument.
{C) "Lepder” is TRUSTMARK NATIONAL BANK

Lenderisa NATIONAL BANKING ASSOCIATION
organized and existing under the lawsof THE UNITED STATES OF AMERICH
Lender's addressis P.0. BOX 22869, JACK3OM, MS$ 39225

MISSISSIPPL-Single Family-Fannlo Maa/Fraddie tiac UNIFORM INSTRUMENT WITH MERS Farm 3025 1/01

@9 -BA{MS) 0005101
Page ¥ of 15 fritlaia ( )
VMP MORTGAGE FORMS - (80015318325 b

wa(_alq‘“?

05/27/2008 WED 12:24 [TX/RX NO 8357] [Goo2
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(D) "Trustee” is 7. HARRIS COLLIER, IIT

(E) "MERS" is Morigage Elecrronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely es 2 nominee for Lender and Lender's successors and assigns. MERS is the beneficiary
under this Security Instrument, MERS is organized and existing under the laws of Delawars, and has an
address and telephone number of P.0. Box 2026, Flint, MI 485012026, tel. (888)679-MERS.

(F) "Note" means the propissory note signed by Borrower and dated MARCHE 13TH, 2007

The Note states that Borrower owes Lender ONE MTLLTON FOUR HUNDRED FORTY THREE
THOUSAND AND NG/100. Dollars
(U.S.$ 1,443,000.00 ) plus interest. Borrower has promised to pay this debt in regular Periodic
Payments and to pay rhe debt in full not later than MARCE 18T, 2038 .

{G) "Property” means the praperty that is described below under the heading "Transfer of Rights in the
Property.”

(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all stuns due under this Security Instrument, plus interest,

(I) "Riders” means all Riders to this Security Instrument that are executed by Borrower. The foliowing
Riders are to be execured by Borrower [check box as applicable]:

x] Adjustable Rate Rider ] Condominium Rider (] Second Home Rider
Balloon Rider {1 Planzed Unit Development Rider [_] 1.4 Family Rider
(1 vA Rider i Biweekly Payment Rider 1 Orther(s) [specify]

(3) "Applicable Law" means all controlling applicable federal, state and local statutes, regulariops,
ordinances and administrative rules and orders (thar have the effect of law) as wel as all applicable final,
nan-appealable judicial opinions.

(K> "Commuuity Association Dues, Fees, snd Assessments” means all does, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
assotiarion or similar organization,

(L) "Electrenic Funds Transfer” means any transfer of funds, otber than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic texminal, telephonic
instrument, compurer, or magnetic tzpe so as to order, instruct, or authorize a financial institution to debit
or credit an accoupt. Such term includes, but is not limited to, point-of-sale transfers, automated teller
machine wansactions, transfers inidated by telephone, wire wapsfers, and automated clearinghouse
transfers.

(M) "Escrow Items" means those items that are described in Seetion 3.

() "Miscellnneons Proceeds” means any compensation, stttlement, award of damages, or procseds paid
by any third party (other than insurance proceeds paid under the coverages described in-Section 5) for: (i)
damage 10, or destuction of, the Property; (ii) condempation or other taking of all or any part of the
Property; (ili) conveyance in lieu of condemmation; or (iv) misrepresentations of, or omissions as to, the
value and/or condition of the Property.

(0) "Mortgage Insurance” means insurance protecting Lender against the nonpayment af, or default on,
the Loan.

(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (1) any amounts under Section 3 of this Security Instrument.

(Q) "RESPA" means the Real Estate Serlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), a3 they mighs be amended from time
time, or any additional or suscessor legislation or regulation that governs the same subject matter. As used
in this Security Instrument, "RESPA" refers to all requiremnents and restrictions that are imposed in regard

tnivelz: /]
@9 -GAIMS) oa0E)0) Papo 2 ot 15 U Form 3025 101

05/27/2009 WED 12:24 [TX/RX NO 8357] (003
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10 a "federally related mortgage loan" even if the Loan does not qualify as a "federally related morigage
loan™ under RESPA.

(R) "Successor in Interest of Borrower" means any party that has talen fitle to the Property, whether or
ot that party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

Toe beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's
successors and assigns) and the successors and assigns of MERS. This Security Instrument secures to
Lender: () the repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii)
the performance of Borrower's covenants and agreeruents under this Security Insrument and the Note. For
this purpose, Borrower imrevocably granmts and conveys to Teustee, in trust, with power of sale, the
following described property locared in the COUNTY [Typs of Recording Juristiction}
of UNION (Name of Recarding Jurisdiction]:

See Exhibit A, attached hereto for a more particular
description of said property.

Parcel ID Number: 097R-11-007.00 which ewrrently bas the address of
1140 COUNTY RD 165 [Streeq)
HATDWYN [Cirgl , Mississippl 38824 {Zip Code]

("Proptrty Address"y:

TOGETHER WITH all the improvements now or hereafter erccted an rhe property, and ali
easements, appurtenances, and fixtutes now or hereafier 2 part of the propetty. ANl replacements and
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrumenr as the "Property.” Borrawer understands and agrees that MERS holds only legal ritle
to the interests granted by Borrower in this Security Iostrumeat, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
or all of thase interests, focluding, but not limited to, the right to foreclose and sell the Property; and ta
take apy action required of Lender including, but not limited to, releasing and canceling this Security
Instrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate horsby conveyed and has
the right 1o grant and coavey the Property and that the Property is uneacumbered, except for encumbrances
of record, Borrower warrants and will defend generally the title to the Property against all claims and
dernands, subject 10 any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for pational use and non-umiform
covenants with limited variations by jurisdiction to constituie a uniform secrity instmement covering veal
property.

ritiala:,

% “BAIMB) 1wo09).00 Pigo 3ot 15 Form 3026 101
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UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepaymeut Charges, and Late Charges,
Borrower shall pay when due the principal of, and Interest on, the debt evidenced by the Note and any
prepaymemnt charges and late charges due under the Note, Borrower shall also pay funds for Escrow ltems
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument recgived by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require thar any or all subsequent payments
due under the Note and this Security Instrument be made in ome or moere of the following forms, as
selected by Lender: (a) cash; () money order; (c) certified chieck, bank check, treasurer's check or
cashier's check, provided any such check is drawn vpop an ipstitution whose deposirs are jnsured by a
federal agency, instrumentality, or entity; or (d) Electronic Furids Transfer.

Payments are deemed reczived by Lender when received at the location desxgna!ed in the Note or at
such other location as may be designated by Leader in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment of partial payments are insufficient to
bring the Loan curreat. Lepder may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payrment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Paymens is applied as of its scheduled due date, then Lender need not pay
inrerest on unapplied funds. Lender may hold such usapplied funds until Borrower makes payment (o bring
the Loan current. 1f Borrower does not do so within a reasonable period of time, Lender shall either apply
such fimds or return thera 16 Bartower. If sot applled earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower
might have now or in the future against Lender shall relieve Borrower from making paymeats due under
the Note ad this Security Instrument or performing the covenants aud agreements secured by this Security
Instroment.

2, Application of Paymenats or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applied io the following order of priority: (a) interest
due under the Note; (b) prineipal due under the Note; (¢) amoumnts due under Section 3. Such payments
shall be applied to each Perjodic Psyment in the order in which it became due. Any remaining amounts
shall be applied first to late charges, second to any other amounts due under this Security Instrurnent, and
then to reduce the prmmpnl balance of the Note.

If Lender receives 2 payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinguent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repaywent of the Periodic Payments if, and to the extent that, each payment can be
paid in full. To the extent that any excess exists after the payrment is applied to the full payment of one or
more Periodic Payments, such excess may be applied 1o any late charges due, Voluntary prepayments shall
be applied first to any prepayment charges and then as described in the Nore.

Any application of payments, insurance proceeds, or Miscellaneous Progeeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
wnder the Note, until the Note is paid in full, a surn {the 'Flmds“) to provide for payment of amounts duc
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground reats on the Property, if any; (c)
premmms for any and all insurance required by Lender under Section §; and (d) Mortgage Insurance
premiums, if any, or any sums payable by Borrower to Lender in liew of the payment of Mongage
Insurance premiums in accordance with the provisions of Section 10, These items are called "Escrow
Items." At origination or at any time du.nng the term of the Loan, Lender ruay require that Community
Association Dues, Fees, and Assessments, if any, be escrowed by Bosrower, and such dues, fees and
assessments shall be an Bscrow Item. Bograwer shall promptly furnish 1o Leoder all notices of amounts to
be paid under this Section. Borrower shall pay Lender the Funds for Escrow ltems unless Lender waives
Borrower's obligation to pay the Funds for any or all Hscrow Itews. Lender may waive Borrower's
obligation 1o pay to Lender Funds for any or all Escrow Items ar any time Any such wajver may oply be
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it wriring. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow hems for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish 1o Lender receipts evidencing such payrment within such time period as Lender may requice.
Borrower's obligasion to make such paymenis and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrumnent, as the phrase "covepant and agreement”
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant 10 2 waiver, and
Borrower fails to pay the amount due for an Escrow Itemn, Lender may exercise its rights under Section 9
and pay such amougt and Borrower shall then be obligated under Section 9 to repay to Lender any such
amouunit. Lender miay revoke the waiver as to any or all Escrow lems ar any time by a notice given in
accordanice with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then reguired under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permnit Lender to apply
the Funds at the tme specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimsre the amount of Funds due on the basis of current data and
reasonable estinates of expenditures of future Escrow Irems or otherwise in accordance with Applicable
Law.

The Funds shall be held in an instrution whose deposits are inswred by 2 federal agemey,
instrurnentality, or entity (including Lender, if Lender is an institution whoge deposits are so insured) or in
any Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the
Funds and Applicable Law permits Lender 1o make such a charge. Unless an agreement Is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the
Funds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall agcount 1o
Borrower for the excess funds in accordance with RESPA. 1f there is a shortage of Funds held in escrow,
as defined upder RESPA, Lender shall notify Bomower 8s requited by RESPA, and Borrawer shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no mote than 12
momntbly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than, 12 monthly payments.

Upon paymenr in fufl of all sums secured by this Security Instryrment, Lender shall promptly refund
to Borrower any Funds held by Leoder.

4. Charges; Liens, ‘Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can amain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Coramiumity Association Dues, Pees, and Assesaments, if any. To
the extent that these items are Escrow Itenis, Borrower shall pay themn in the manmer provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing ro the payment of the obligation secured by the lien in a meuner acceptable
10 Lender, but only so long as Borrower is performing such agreement; (D) contests the lien in good faith
by, or defends against enforcement of the Hien in, legal proceedings which in Lender's opinion operate 10
prevent the enforcement of the lien while those procesdings are pending, but only until such proceedings
are concluded; or () secures from the holder of the lien ax agreement satisfactoxy to Lender subordinating
the lien to this Security Instrument. If Lender determines thar any part of the Property is subject to a lien
which can attain priority aver this Security Instrument, Lender may give Borrower 2 notice identifying the
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lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take oe or
more of the actions set forth above in this Section 4.

Lender may require Bomower [0 pay a ote-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan.

5. Property [nsurance. Borrower shall keep the improvements now existing or hereafter erected on
the Propenty insured against loss by fire, hazards included within the term “extsnded coverage,” and any
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintzined in the amounrs (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised uareasonably. Lender may
Tequire Borrower 10 pay, in conpection with this Loan, either: (a) a one-time charge for flood zone
determination, certification and tracking services; or (b) a one-tirae charge for flood zone determination
and certification services and subsequent charges each time remappings or similar changes occur which
reasopably might affect such detennination or certification. Borrower shall also be responsible for the
payment of any fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood zone determinatiop resulting from an objection by Borrower.

If Borrower fails 10 maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lepder is wnder no obligation 1o purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Barmower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide premer or Jesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might sipnificantly exceed the cost of
insurance that Borrower could have obtained. Any amounts dishursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument, These amounts shall bear interest
at the Note rate from the date of disbursemens and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.

All insusrance policies required by Lender and renewals of such policies shall be subjecs to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall pame Lender as
morigagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. I Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewal notices, If Borrower obtains any form of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall fuclude a standard mortgage clause and
shall name Lender as mortgagee and/or as an additional loss payee.

Iu the event of Joss, Borrower shall give prompt votice to the insurance carrier and Lender. Leader
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agres
in writing, any insurance proceeds, whether or pot the underlying insurance was required by Lender, shall
be applied to restoration ot repair of the Property, if the restoration or repair is econormically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
bold such insurance proceeds unsil Lender has had an apportumity to inspect such Property to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
prompily. Lender may disburse proceeds for the zepairs and restoration in a single payment or in a series
of progress payments 23 the work is completed. Unless an agreement s made in writing or Applicahle Law
requires interest to be paid on such inswrance proceeds, Lender shall not be required to pay Borrower any
interast or eamnings on such proceeds, Fees for public adjusters, or other third parties, retained by
Borrower shail not be paid out of the insurance proceeds and shall be the sole obligation of Borrower, If
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied fo the sums sacured by this Security Tnstrument, whether or nat then due, with
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the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and sefated marers, If Borrower does not respond within 30 days to 2 notice from Lender that the
insurance carrier has offered to sewle 4 claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given, In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assigos to Lender (a) Borrower's rights to any insurance
proceeds in ap amownt ot o exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right to any refund of uneamed premiums paid by
Borrower) under all insurance policies covering the Property, ‘insofar as such rights are applicable 1o the
coverage of the Property. Lender may use the insnrance proceeds either 1o repair or restore the Properry or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then dus.

6. Occupancy, Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the gxecution of this Security Instrument and shall contimue 10 occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, unless Lender
atherwise agrees in writing, which consent shall not be unressonably withheld, or ualess extenuating
circumstances exist which are beyond Borrower's control.

7. Preservation, Maintenance and Profection of the Property; Iuspections. Borrower shall not
destroy, damage or impair the Propenty, allow the Property to deterdorate or commit waste o the
Property. Whether or ot Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Propetty from dereriorating or decreasing in value due 10 its condition. Unless it is
determined pursugnt 10 Section 5 that repajr or Jestaration is not economically fessible, Borrower shall
prompdy repair the Property if damaged to avoid further deteriomtion or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property, Borrawer
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restormion in a single payment or in a series of
Pprogress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.

Leoder or its agent may make ressonable entries upon and inspections of the Property, If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice 21 the time of or prior to such an interior inspection specifying such reasonable cause.

8. Barrower's Loan Application. Horrower ghall be in default if, during the Loan application
process, Borrower or any persons or emtities acting at the direction of Horrowet or with Borrower's
knowledge or consent gave roaterially false, misleading, or inaccurate information or statersents to Lender
(or failed w provide Lender with material information) in commection with the Loan. Material
represeniations include, but are not limited 1o, representations concerning Porrower's otcupancy of the
Property as Borrower's principal residence.

9. Protection of Lender's Interest in the Propecty and Rights Under this Security lnstrument, If
(a) Borrower fails 1o perform the tovenants and agreements contained in this Security Instrument, (b) thers
is 2 legal proceeding thar wight significantly affecr Lender's interest in the Property and/or rights under
this Security Instnument (sich as a proceeding in bankruptey, probate, for condepmation or forfeiture, for
enforcementt of 2 lien which may amain priority over this Security Instrument or o chforce laws or
regulations), or {c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest it the Property and rights under this Security
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repajring
the Property. Lender's actions can fnclude, but are not Limired to: (a) paying any sums secured by a lien
which has priority over this Security Mnstrument; {b) appearing in cour, and (c) paying reasonable

Inliiatsy,
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artarneys' fees to protect ils interest in the Propecty and/or rights under this Security Instrument, including
its secured positdon in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, replace of board up doors and windows, drain warer
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities Turned
on or off. Although Lender may take action under this Section 9, Leuder does not have 1o do so and is got
under any duty or obligation 1o do so. It is agseed thar Lender incurs no ligbility for not taking any or all
actions autharized under this Sectian 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debr of Barrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Bormrower requesting

ayment.
P ymlf this Security Instnument is on a leasehold, Borrower shall comply with ali the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.

10. Mortgage Insurance, If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage lnsurance in effect. If, for any reason,
the Mortgage Insurance coverage required by lender ceases ro be available from the mortgage insurer tat
previously provided such insurance and Borrower was required 1o make separately designated payments
towdrd the premiums for Mortgage Insurance, Bomower shall pay the premiums required to obtain
coverage substantially equivalent w© the Mongage Insurance previously in effect, of 2 cogt substantiaily
equivalent to the cost to Borrower of the Mengage Insurance previously in effect, from an alternate
mortgage insurer selected by Lepder. If substaniially equivalent Mortgage Insurance coverage is not
available, Borrower shail continue 10 pay to Lender the amouant of the separately designared paymenis thar
werc due when the insurance coverage cedsed to be in effect. Lender will aceept, use and retain these
paymenls a5 a non-refundable loss reserve in lien of Morigage Insurance. Such loss reserve shall be
non-refundable, ootwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required 1o pay Borrower any interest or earnings on such loss reserve. Lender can no longer reguire loss
wsarve payments if Mortgage Tnsusence caverage (in the amount and for the period thar Lender requires)
provided by an insurer selected by Lender again becomes available, is oblained, and Lender requires
separately designated payments toward the premiums for Mortgage Insurance, If Leader required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the prerniums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mongage Insurance in effect, or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage Insurance ends in accordance with any written agreement betwecn Borrawer and
Lender providing for such terminstion or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's abligation to pay imterest af the rate pravided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for cerrain losses it
may incur if Borrower does not repay the Loan as agréed. Borrower is not a party w0 the Morigage
Insurance,

Morgage insurers evaluate their total xisk on all such insurance in foree from rime to time, and roay
cater into sgreements with other parties thar share or medify their risk, or reduce losses, These agresments
are on ferms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) {o
these agreements. These agresments may require the morigage insurer fo make payments using any source
of funds that the mortgage ihsurer may have available (which may include funds obtained from Momgage
Insuranica premjiums).

As 2 result of these agreerbents, Lender, any purchaser of the Note, another insurer, any reinswer,
any other entity, or any affiliate of any of the foregoing, may teceive (direcdy or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's paymenss for Mortgage Insurmnce, in
exchange for sharing or modifying the mortgage insurer's tisk, or reducing losses. If such agrectnent
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
promilums paid 1o the insurer, the arrangement is often termed “captive reinsurance.” Purther:

(8) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loaa, Such agreements will not increase the amount
Borrawer will owe for Mortgage Insurance, and they will not eutitle Rorrower to eny refund.
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(b} Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurapce nuder the Homeowners Protection Act of 1998 or anmy other law. These rights
may incdude the right to recelve certain disclosures, to request and obtain capcellation of the
Mortgage Insurnpcee, to have the Mortgage Insurance terminated automatically, and/or to receive g
rvefund of any Mortgsge Insurance premiums that were upearned at the Hie of such cancellation or
termination,

11, Assignmeat of Miscellaneons Proceeds; Forfeiture. All Miscsllaoeous Proceeds are hereby
assigned o and shall be paid to Lender.

If the Propeny is damaged, such Miscellansous Praceeds shall be applied to restoration or repair of
the Properry, if the restoration or repair is economically feasible and Lender's security is not lessened,
During such repair and restoration period, Lender shalt have the right to hold such Miscelianeous Proceeds
unti Lender has had an oppormmnity to inspect such Property to ensure the work hes been complered to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restorstion in a single disbursement or in o series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellaneons Proceeds, Lender shall not be required to pay Borrower any interest or earnings on such
Miscellaneous Proceeds. If the rustoration or repair is not economically feasible or Leader's security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Iastrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2. .

In the event of a total taking, destruction, or loss in‘value of the Property, the Miscellancous
Proceeds shall be applied 1o the sums secured by this Security Insryument, whether or not then due, with
the axcess, if any, paid to Borrower.

In the event of a partial taking, destruction, or loss in‘value of the Property in which the fair market
value of the Property irmmediately before the partial taking, destruction, ar loss in value is equal to or
greater than the amount of the sums secured by this Security Instrument immediarely before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Inswument shall be reduced by the amounms of the Miscellaneons Procceds
multiplied by the following fraction: (a) the total amount of the sums secored immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or loss in valye. Any balance shall be paid to Borrower

In the event of a partial taking, destuction, or loss in value of the Property in which the fair market
valug of the Property immediately before the panijal taking, desruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, uniess
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied 10 the suns
secured by this Security Inszrumem whether or not the sums are they due.

If the Property is abandoned by Bowower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,
Borrower fails 1o respond to Lender within 30 days after the date the notce is given, Lender is authorized
to collect and apply the Miscellaneous Proceeds sither to restoration or repair of the Propenty or to the
sums secured by this Security Instrament, whether or not then due. "Opposing Party” means the third party
that owes Borrower Miscellanecus Proceeds or the party against whom Borrower has a right of action in
regard 1o Miscellaneous Proceeds.

Borrower shall be in default if any action or procesding, whether civil or cripuinal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's
interest in the Property or rigits under this Security Instrument. Borrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other marerial
impairment of Lender's interest in the Properly or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's intares in the Property
are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or medification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not gperate to release the liability of Borrower
or any Successors in Interest of Borrower. Lender shall not be requited to commence proceedings against
agy Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify
amortization of the sums secured by this Securiry Instrument by reason of any demand made by the original
Borrower or any Successors in [mterest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, withour limitation, Lender’s acceprance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy.

13. Joint and Severn! Liability; Co-signers; Successors and Assigns Bound, Botrower covenants
and agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer”): (a) is co-signing this
Security Instument only to mortgage, grant and convey the co-signer's interest in the Property under the
terms of this Securirty Instrument; (b) is not personally obligated w pay the sums secured by this Security
Instrument; and () agrees thar Lender and any other Borrower can agres to extend, modify, forbear or
make any accommodations with regard to the erms of this Security Instrument or the Note without the
co-signer’s consent.

Subject to the provisious of Section i8, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instnzment in writing, and is approved by Lender, shall obtain
all of Borrower's rights and bepefits under this Security fnstrumenr. Borrower shall not be released from
Borrower's obligations and liability under this Security Inatrument unless Lender agrees ro such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender,

14. Loan Cherpes, Lender may charge Horrower fees for services performed in connection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, anoraeys’ fees, property inspection and valuarion fees.
In regard to any other fees, the absence of express muthority in this Security Instrument to charge a specific
{ee 1o Borrower shall not be constmued as a prohibition on the charging of such fee. Lender may oot charge
fecs thar are expressly prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject 10 a [aw which sets maximum loan charges, and that law is finally iuterpreted so
that the jnterest or otber loan charges collected or to be collected in connection with the Loan exceed the
permuitied limits, then: (a) any such Joan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrawer which exceeded permirted
limits will be refunded vo Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Barrower. [f 2 tefund reduces principal, the
reduction will be treared as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Now). Borrower's scceptance of any such refund made by
direct payment 1o Borrower will constitute a waiver of any right of dction Borrower might bave arising out
of such overcharge.

15. Notiees, All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other rneans. Netice to any one Borrower shall constitule notice 1o al] Boyowers
unfess Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower has designated a substiture notice address by notice to Lender. Borrower shall promptly
natify Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borower's
change of address, then Borrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Inswument at any one time. Any
natice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designaled another address by notice to Borrower. Any notice in
connection with this Security Instrument shall not be deemed to have been givep to Lender untl actually
received by Lendec, If any notice required by this Security Instrumemt is also required under Applicable
%aw, the Applicable Law requirement will satisfy the corresponding requirement under this Security

nstrument.
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16. Goverming Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located, All rights and
obligations conained in this Security Instrument are subject tv any requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties 1o agree by contract or it
might be silear, but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision ov clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instnument or the Note which can be
given effect without the conflicting provision.

As used in this Security Insoument: (2) words of the masculine gender shall mean and include
corresponding neuter words ar words of the feminine geoder; (b) wards in the singular shall mean and
include the plural and vice versa; and (c) the word "may” gives sole discretion without any obligation to
take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument,

18, Transfer of the Property or a Beaefleinl Interest in Borrower. As used in this Section 18,
"Interest in the Property” meavs any legal or beneficial interest in the Property, including, but not limited
to, those beneficial intevests ransferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date 1o a purchaser.

If all or any part of the Property or any Interest in the Property is sold or trensferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or wansferred) without Lender’s prior
written consent, Lender may require immediate payment in full of all sums secwred by this Secusiry
Instrument. However, this aption shall not be exercised by Lender if such exercise is prohibited by
Applicable Law,

If Lender exarcises this option, Lepder shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the potice is given in accordance with Section 1S
within which Borrower gmust pay all sums secured by this Security Instument. If Borrower fails 1o pay
these sums prior to the expiration of this period, Lender may invoke any remedies permimed by this
Security Instrument without further potice or demand on Borrower.

19. Borrower's Right to Reiustate After Acceleration. If Borrower mests certain conditions,
Borrower shall have the right (o have enforcement of this Seeurity Instrument discontinued at any time
prior to the earliest of: (4) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those
condirions are that Borrower: (3) pays Lender all sums which then would be due under this Security
Instrument and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses ineurred in enforcing this Seourity Instrument, including, but got limited
w, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest In the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonzbly require to assure that Lender's interest in the Property and
rights uader this Security Insuument, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continue unchanged. Lender may require that Barrower pay such reinstatement sums and
expénses in one or more of the following forms, as selected by Lender: (1) cash; (b) money grder; (¢)
certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an. institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electranic
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had cccurred. However, this right 1o reinstate shail not
apply in the case of acceleration under Sccrion 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be $old one or more times without prior notice o
Borrower. A sale rnight result in a change iu the entity (known as the "Loan Servicer”) that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing ebligations under the Note, this Security Instrument, and Applicable Law. There also might be
one or more changes of the Loan Servicer unrefated to a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be given written notice of the change which will state the name and sddress of the
new Loan Servicer, the address to which payments should be made and any other information RESPA

h
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requires in connection with a notice of transter of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loaa Servicer other than the purchaser of the Note, the momngage loan servicing obligations
to Borrower will remain with the Loan Servicer or be {ransferred to a successor Loan Servicer and are not
assurned by the Note purchaser unless otherwise provided by the Note purchaser.

Neitber Borrower nor Leader may commence, join, or be joined o any judicial sction (as either an
individual litigant or the member of n class) thar arises from the other party’s actions pursuant to shis
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonsble period after the giving of such notice to take corrective actiom. If

) Applicable Law provides a time period which must elapse before certain action can be tken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
oppormunity to cure given to Borrower pursuant to Section 22 and the matice of acceleration given to
Borrower pursuant to Section 18 shall be deemed 1o sarisfy the notice and opportunity to take corrective

! action provisions of this Section 20.

21, Hazardous Substances. As used in this Section 21: (2) "Hazardous Substances” are those
substances defined as toxic or hazardous substances, poliutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing ashestos or formaldehyde, and radioactive materials;
(b) "Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (c) "Environmental Cleanup” includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental
Condition™ rmeans a condition that can cause, contribite to, or otherwise trigger an Bavironmental
Cleanup,

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substences, or threaten to release any Hazardous Substances, on or in the Property. Borrawer shall not do,
nor allow anyone else to do, anything affecting the Property (a) thar is in violation of any Enviranmental
Law, (b) which creates an Environmental Condition, or (¢) which, due tw the presence, use, or release ¢f a
Hazardaus Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage om the Property of small quantities of
Hazardous Substances that are generally recoguized to be appropriate to normal residential uses and to
maintenance of the Property (including, but not limited to, hazardous substances in consurmer products).

Borrower shall prompily give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other action by any governmental or regulatory agency or private pary involving the Property and any
Hazardous Substance or Euvironmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is potified
by any governmental or regulatory authority, or any privaie pilrry, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.

nittas

@%GA(MS} 1000s}.01 Page 12 ol 15 Form 3025  1/01

05/27/2008 WED 12.24 [TX/RX HO 9357) @013

RESPONSE IN OPPOSITION TO SALE MOTION - Page 20

707TN0OQ 2 (ALLAN NNNTO NNNN




Case 3:09-cv-00298-N  Document 454  Filed 06/08/2009 Page 21 of 23

05/27/2009 11:31 FAX 601 961 6421 TRUSTMARK LE o1t

NON-UNIFORM COVENANTS. Borrower and Lender further covevant and agree as follows:

22. Acceleration; Rewedies, Leader shell give notice to Borrowes prior to acceleration following
Borrower's breach of any covemant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise), The notice shall specifyr (a)
the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
the notice is givea to Borrower, by which the defautt must be cured; and (d) that failare to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrumment and sale of the Property. The notice shall further inform Borrower of the
right to reingtate after acceleration and the right to bring a court action to assert the non-existence of
a default or any other defense of Borrower to acceleration gnd sale, If the default is not cured ou or
before the date specified in the notice, Lender at its aption may require immediate payment in full of
all sums secured by this Security Justrument without further demand and may invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but ot limited to,
reasonable attorneys' fees and costs of title evidence.

I Lender invokes the power of sale, Lender shall give Borrower, in the manner provided in
Section 15, notice of Lender's election to sell the Property. Trustee shall give netice of sale by public
advertisement for the time and in the maoner prescribed by Applicable Law. Trustee, without
demand on Borrower, shall sell the Property at public aucton to the highest bidder for cash st such
time and placein  UNION County as Trustee desipnates in
the botice of sale in one or more parcels and in any order Trustee detetyines, Lender or its desigmee
may purchase the Property at any sale.

Trustee shall deliver 1o the purchaser Trustee's deed conveying the Propecty without any
covenant or warranty, espressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein, Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including, but not limited to, rezsonable Trustee's
and attorneys’ fees; (b) to all sums secured by this Security Instrugnent; and (c) any excess to the
person or persons fegally entitled 1o it.

23. Release, Upon payment of all sums secured by this Security Instrument, Lender shall cancal this
Security Instrument. If Trustee is requested o cancel this Security Instrument, all notes evidencing debt
secured by this Security Instrument shall be surrendered to Trustee. Borrower shall pay any recordation
costs. Lender may charge Borrower a fee for releasing this Security Instrument, but only if the fee is paid
to i third party for services rendered and the charging of the fee is permitied tnder Applicable Law,

24. Substitute Trustee. Lender, ar its option, may from time to time remove Trustee and appoint a
Suecessor wustee to any Trustee appointed hereunder by an {nstrument recorded in the county in which this
Security Instrument is recorded. Without conveyance of the Property, the successor trusiee shall succeed
to all the title, power and duties conferred upon Trustes herein and by Applicable Law.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants comtained in this
- Security Instrument and in any Rider executed by Borrower and recorded with it.

Wimesses:

S (Seal)
s M DAVJ'{S ~Borrgwer

<
}- .
D

) (Seal)
LORI DAVIS ~Borrower
1 (Seal) (Seal)
~Borrowar ~Borrawer
(Seal) i (Seal)
-Borrower ~Borrower
(Seal) (Seal)
-Borrower ~Barrewer
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TENNESSEE SHELBY
STATE OF MESSESSREL RO County sg:
Onthis 13TH day of MARCH 2007 , personally appeared before me, the
undersigned authority in and for said County and State, the within named JAMES ¥ DAVIS AND LORT

DAVIS

who acknowledged that he/she/they signed and delivered the foregoing instrument on the day and yea;'
therein mentioned.

Given under my hand and seal of office.

My Commission Expires:

et e

MY COMESESION EXPHIES Nouuyj pubtic
MARGH 11, 2008
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