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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
§
§
§
§
Plaintiff,
§
§
v.
§
STANFORD INTERNATIONAL BANK, §
LTD., et al.
§
§
Defendants.
SECURITIES AND EXCHANGE
COMMISSION,

§
§
§
STANFORD INTERNATIONAL BANK, §
§
LTD.
§
§
Debtor in a Foreign Proceeding.
§

Civil Action No. 03:09-CV-0298-N

IN RE

Civil Action No. 3:09-CV-0721-N

JOINT STATUS REPORT ON ANTIGUAN LIQUIDATOR’S CHAPTER 15 ACTION
The Antiguan Liquidators, the Receiver, the SEC, the IRS, and the Examiner, through
their counsel submit the following Joint Status Report in compliance with the Court’s May 15,
2009 Order. The parties have attempted to reach an agreement on all of the matters raised in this
Joint Status Report, but have been unable to do so. For those issues where the parties have not
reached an agreement, the Joint Status Report sets forth the positions of the parties to the extent
they disagree.
A.

BRIEFING SCHEDULE

The parties believe that the following briefing schedule is necessary to fully address the
issues that have been raised or are anticipated to be raised regarding the Chapter 15 Action:
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1.

Tuesday, June 2, 2009: Deadline for the Antiguan Liquidators to file any
additional materials in support of their Petition to be recognized as a foreign main
proceeding.

2.

Tuesday, June 9, 2009: Deadline for any party, other than the Examiner, who
wishes to respond to the Antiguan Liquidators’ Petition and additional materials
filed by the Antiguan Liquidators.

3.

Wednesday, June 24, 2009: Deadline for the Antiguan Liquidators to File a
Reply.

The Examiner will file a brief in response to the parties’ submissions concerning the
Petition to be recognized as a foreign main proceeding on or before July 8, 2009.
The Receiver has agreed to waive the requirement of formal service of the Petition, and
will file his answer pursuant to Bankruptcy Rule 1011(b) contemporaneously with his brief in
opposition to the Petition according to the schedule set forth above.
Neither the SEC nor the IRS opposes the agreed briefing schedule.
B.

NECESSITY OF HEARING AND ITS DURATION

The Antiguan Liquidators Reasons for Requesting a Hearing
The Antiguan Liquidators believe a hearing is necessary to address the complex factual
and legal issues raised by the Chapter 15 Action and request that this hearing occur after July 7,
2009. The Antiguan Liquidators also believe that it may be necessary to call witnesses at the
hearing and that the witnesses be afforded the opportunity to attend any hearing. Mr. Nigel
Hamilton-Smith, one of the Antiguan Liquidators, is anticipated to be a witness in support of the
chapter 15 petition and is out of town on a planned vacation during the period between the end of
the proposed briefing schedule on June 23 and June 29. Counsel for the Receiver is scheduled to
be in a 3-day hearing in U.S. Bankruptcy Court in Corpus Christi, Texas, June 22-24. Because
of these and other scheduling conflicts, and to allow the Examiner to file his Brief on July 8, the

2

Case 3:09-cv-00298-N

Document 417

Filed 05/29/2009

Page 3 of 14

Antiguan Liquidators request that such a hearing be conducted sometime on or after July 8, but
that the week of July 13 may be the best week for such a hearing.
The Antiguan Liquidators do not believe that such a hearing should last more than one
day but they reserve the right to request a longer hearing if the evidence and materials submitted
or the issues raised by the Receiver, as discussed below, or other parties necessitates a longer
hearing. For example, in similar proceedings currently underway in the United Kingdom
regarding the competing applications for recognition in that country by the Antiguan Liquidators
and the Receiver, the Receiver believes that a hearing estimate of three days is unlikely to be
sufficient.
In addition, the Antiguan Liquidators want to apprise the Court that if the Receiver
advocates for some sort of aggregation, which is called substantive consolidation in a bankruptcy
proceeding, that such a request may require a more lengthy hearing to determine if substantive
consolidation is appropriate. The Antiguan Liquidators currently believe that the Receiver’s
position on substantive consolidation is not supportable. Nevertheless, the Antiguan Liquidators
have requested that the Receiver provide support for substantive consolidation so they may
understand the basis for the Receiver’s position. The Receiver has thus far not provided this
information. The Antiguan Liquidators anticipate therefore that the Receiver will make this part
of its opposition to the chapter 15 petition and indeed the Antiguan Liquidators believe the
attempt by the Receiver to justify substantive consolidation underpins his primary argument that
COMI should reside in the United States. In that case, it may be in the best interests of the Court
and the parties to refer the issue of substantive consolidation to the Bankruptcy Court for
consideration. While the Bankruptcy Court likely has no more experience with chapter 15
petitions than this Court given chapter 15’s recent enactment, the Bankruptcy Court will be very
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familiar with substantive consolidation and how and in what circumstances substantive
consolidation is appropriate. Consequently, the Antiguan Liquidators reserve the right to request
that any request for substantive consolidation be referred to the Bankruptcy Court for
consideration.
The Receiver’s Position on the Necessity of a Hearing
The Receiver does not believe a hearing is necessary and that the Chapter 15 petition can
be decided on briefs and declarations, unless material facts are disputed, in which case an
evidentiary hearing would be necessary. The Receiver does not oppose a hearing if the Court
believes that argument of counsel would aid the Court in its determination of the relevant legal
issues. The Receiver requests that any hearing occur as soon as possible.
The Antiguan Liquidators have filed petitions for recognition in various other courts and
those courts have been asked to make a determination as to the center of main interest for
Stanford International Bank, Ltd., an issue that is likewise presented to this Court. As the
Antiguan Liquidators informed this Court previously, those proceedings in other courts are
currently pending in the United Kingdom, Canada and Switzerland. If this Court wishes to
receive a status report on those proceedings, the Antiguan Liquidators and the Receiver are
prepared to provide a status report as to those proceedings.
Substantive consolidation is a bankruptcy question. It is not an issue that is germane to a
receivership. The Stanford entities are not in bankruptcy and the Receiver opposes both the
chapter 15 petition of the Antiguan Liquidators and the request by the Bukrinsky movants for
permission to file an involuntary petition. If all the Stanford entities now under receivership
were to be placed into bankruptcy, it might be appropriate then for the Court (or the Bankruptcy
Court at that point) to hear a motion on substantive consolidation. Therefore, no evidence or
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argument need be made now on substantive consolidation in addressing the Antiguan
Liquidators’ petition for recognition. However, the Receiver does believe that it would be
unwise and inappropriate to fracture this receivership by removing only one entity, SIB, from
this receivership, and to treat it as an entity distinct from all of the other Stanford entities.
The Examiner’s Position on the Necessity of a Hearing
The Examiner believes that a hearing with respect to this matter would be appropriate and
that the investors would benefit from the opportunity to attend and observe such a hearing. At
this point, the Examiner cannot say whether he believes that it will be necessary or appropriate to
conduct an evidentiary hearing, or whether the Court can simply hear argument at such a hearing
The SEC’s Position on the Necessity of a Hearing
The SEC does not have a position on the necessity of a hearing other than to agree with
the Receiver that if material facts are disputed, a hearing should be conducted, and that the
Commission is prepared to present arguments, if appropriate, at any hearing the Court deems
necessary to rule on these issues.
The IRS’s Position on the Necessity of a Hearing
The IRS has no preference on the necessity of a hearing (or date thereof).
C.

STATUS OF COOPERATION EFFORTS

The Antiguan Liquidator’s Status Report
The Antiguan Liquidators believe that it is important that the Antiguan Liquidators and
the Receiver reach some sort of cooperation agreement so as to preserve the limited assets of the
Stanford International Bank Ltd. (“SIB”) estate. Unfortunately, the Antiguan Liquidator and the
Receiver have failed to reach such an agreement. The efforts to date to reach an agreement have
been as follows:
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The Antiguan Liquidators provided summary information to the Receiver and

offered to share additional information if the Receiver shared similar information with the
Antiguan Liquidators. The Receiver has not provided any information to the Antiguan
Liquidators and has rejected any information sharing until and unless the Antiguan Liquidators
provide customer information that they are prohibited from doing under Antiguan Law.
2.

The Receiver proposed a cooperation agreement to the Antiguan Liquidators and

the Antiguan Liquidators informed the Receiver why they cannot accept that proposal. The
Antiguan Liquidators made a counter-proposal on May 8, 2009 and have not been informed by
the Receiver as to his position on the counter-proposal. A reply has been promised but has not
yet been received. The Antiguan Liquidators believe, however, that the Receiver has or will
reject this counter-proposal based on statements made by the Receiver in briefing to this Court,
namely that the Receiver cannot agree to “(1) separation of SIB from other Stanford entities; and
(2) control of administration by the Antiguan Liquidators.” (See Receiver’s Response to Motion
to Vacate [Dkt 371] at 22)
3.

As part of negotiating this Joint Status Report, the Antiguan Liquidators inquired

whether the Receiver would like to engage in any effort to attempt to reach some level of
cooperation and the Receiver has not responded. As a result, the Antiguan Liquidators currently
believe, contrary to statement made by the Receiver to this Court, that the Receiver is not
currently interested in reaching any cooperation agreement with the Antiguan Liquidators. (See
Report of Receiver date April 23, 2009 [Dkt 336] at 21(“The Receiver will continue, though, to
look for opportunities in which cooperation with the Antiguan Liquidators is possible and
reasonably likely to benefit the Receivership Estate.”).
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Given these facts, the Antiguan Liquidators believe that it is not possible to reach

a cooperation agreement with the Receiver until the various courts where SIB has substantial
assets and where the Antiguan Liquidators have filed petitions for recognition have had an
opportunity to make a determination as to the center of main interest for SIB. As the Antiguan
Liquidators informed this Court previously, those proceedings are currently pending in the
United Kingdom, Canada and Switzerland. If the Court wishes to receive a status report on those
proceedings, the Antiguan Liquidators are prepared to provide a status report.
The Receiver’s Status Report
1.

In his initial response to the Liquidators’ May 8 proposal, the Receiver stated that

he was considering the proposal and would respond to it. The Receiver continues to consider the
Liquidators’ proposal and ways in which the parties can work together to reduce administrative
costs. However, there are two fundamental assumptions underlying the Liquidators’ proposal
which render it both inappropriate and unworkable. First, the Receiver cannot agree that the
ceding of jurisdiction to Antigua is in the interest of the Stanford victims for a variety of reasons,
many of which have been previously articulated to this Court. Second, the Receiver cannot
agree that it is in the interest of the Estate (or that it is even possible) to separate SIB from the
remaining entities that were intertwined in this fraudulent scheme. The SEC concurs with this
position. However, that is precisely what Vantis is seeking. Mr. Hamilton-Smith has noted in a
submission filed on May 15 in English proceedings: “I fully accept that my belief is that the
assets of SIB worldwide should be repatriated to Antigua and distributed to SIB’s creditors in the
liquidation, and that my applications in this Court and in the US are designed to assist me to
achieve that objective.”
2.

The language of the Antiguan law on disclosing the business data of SIB

customers does not prohibit the Receiver from having or obtaining that information.
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The problems posed by the position of the Antiguan Liquidators have proven so

far to have been insurmountable, and the Antiguan Liquidators know that the Receiver cannot
agree to their requirements in this regard. However, the Receiver is still attempting to find a way
to achieve a method of cooperation.
4.

The Receiver reiterates that he stands ready to work with the Antiguan

Liquidators to reduce expenses so long as the Receiver can continue to meet the obligations of
the Amended Order Appointing Receiver and not compromise U.S. jurisdiction over this global
fraud committed by, through and against U.S. (among other) persons.
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Respectfully submitted,

/s/ Weston C. Loegering
Weston C. Loegering
State Bar No. 12481550
Gregory M. Gordon
State Bar No. 08435300
Craig F. Simon
State Bar No. 00784968
Greg Weselka
State Bar No. 00788644
Daniel P. Winikka
State Bar No. 00794873
JONES DAY
2727 N. Harwood St.
Dallas, Texas 75201
Telephone: (214) 220-3939
Facsimile: (214) 969-5100
Attorneys for Nigel Hamilton-Smith and
Peter Wastell as Liquidators of Stanford
International Bank, Ltd.
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BAKER BOTTS L.L.P.
/s/ Kevin Sadler
Kevin Sadler
Texas Bar No. 17512450
kevin.sadler@bakerbotts.com
Robert I. Howell
Texas Bar No. 10107300
robert.howell@bakerbotts.com
David T. Arlington
Texas Bar No. 00790238
david.arlington@bakerbotts.com
1500 San Jacinto Center
98 San Jacinto Blvd.
Austin, Texas 78701-4039
(512) 322-2500
(512) 322-2501 (Facsimile)
Timothy S. Durst
Texas Bar No. 00786924
tim.durst@bakerbotts.com
2001 Ross Avenue
Dallas, Texas 75201
(214) 953-6500
(214) 953-6503 (Facsimile)
ATTORNEYS FOR RECEIVER
RALPH S. JANVEY
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/s/ David B. Reece
Stephen J. Korotash
Oklahoma Bar No. 5102
J. Kevin Edmunson
Texas Bar No. 24044020
David B. Reece
Texas Bar No. 24202810
Michael D. King
Texas Bar No. 24032634
D. Thomas Keltner
Texas Bar No. 24007474
U.S. Securities & Exchange Commission
Burnett Plaza, Suite 1900
801 Cherry Street, Unit #18
Ft. Worth, Texas 76102-6882
(817) 978-6476 (dbr)
(817) 978-4927 (fax)
ATTORNEYS FOR U.S. SECURITIES &
EXCHANGE COMMISSION

/s/ John J. Little
John J. Little
Texas Bar No. 12424230
LITTLE PEDERSON FANKHAUSER L.P.
901 Main Street, Suite 4110
Dallas, Texas 75202
(214) 573-2300
(214) 573-2323 (facsimile)
THE EXAMINER
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By: /s/ Manuel P. Lena, Jr.
Manuel P. Lena, Jr.
Texas Bar No. 12201255
Attorney, Tax Division
U.S. Department of Justice
717 N. Harwood, Suite 400
Dallas, Texas 75201
214/880-9750 or 9721 [9741 fax]
manuel.p.lena@usdoj.gov
ATTORNEY FOR UNITED STATES (IRS)
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CERTIFICATE OF CONFERENCE
In addition to the statements offered in this Joint Status Report by the Antiguan
Liquidators, the Receiver, the Examiner, the SEC and IRS (which indicate each party’s
respective positions), counsel for Antiguan Liquidators conferred with counsel for the Individual
Defendants. Counsel for defendant R. Allen Stanford indicated that he is attempting to retain
bankruptcy counsel and will advise of his position regarding the appropriate procedures, if any,
once he has done so. Counsel for Liquidators conferred with Counsel for Pendergest-Holt and
counsel stated that they are not in a position to oppose or agree to this Joint Status Report.
Counsel for Liquidators is unaware that Mr. Davis has counsel in this Action and were unable to
confer with him.

Greg Weselka

13

Case 3:09-cv-00298-N

Document 417

Filed 05/29/2009

Page 14 of 14

CERTIFICATE OF SERVICE
I hereby certify that on May 29, 2009, I electronically filed the foregoing document with
the Clerk of the Court using the CM/ECF system which will send notification of such filing to all
counsel of record.

Evan P. Singer
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