Case 3:09-cv-00298-N

Document 454

Filed 06/08/2009

Page 1 of 23

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
SECURITIES AND EXCHANGE
COMMISSION,

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

Plaintiff,
vs.
STANFORD INTERNATIONAL BANK,
LTD, ET AL.,
Defendants,
TRUSTMARK NATIONAL BANK,
Movant/Intervenor

CASE NO. 3:09-CV-0298-L

INTERVENOR TRUSTMARK'S RESPONSE IN OPPOSITION TO RECEIVER'S
MOTION TO APPROVE SALE PROCEDURES
FOR SALES OF REAL PROPERTY [DOC NO. 389]
Trustmark National Bank (Trustmark") files this Response in Opposition to Receiver's
Motion to Approve Procedures For Sales of Real Property [Doc. No. 389] (the "Sale Motion")
and shows as follows:
I.
PRELIMINARY STATEMENT
Trustmark is a secured creditor with a deed of trust against certain real property. That
property is listed in the Sale Motion. Contrary to applicable law, the Sale Motion and the
proposed sale procedures preclude notice and pre-sale hearings to affected secured creditors.
The Sale Motion also ignores equitable principles attendant to receiverships―namely, the
requirement of a surplus to the estate after lien payments. Accordingly, Trustmark opposes the
Sale Motion and asks this Court for, among other relief, the right to participate in the proposed
sale, including the right to exercise rights and remedies, such as its right to foreclose.
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II.
B ACKGROUND
On May 18, 2009, the Receiver filed the Sale Motion seeking authority to sell real
property owned by the Receivership Estate by means of a public auction.1 The real property
identified in the Sale Motion includes real estate located in Union County, Mississippi, more
fully described as Parcel 097R-11-007.00 (the "Trustmark Collateral").2

The Trustmark

Collateral is secured by a Deed of Trust in favor of Trustmark, giving Trustmark a direct interest
in any sale of the Trustmark Collateral.3
III.
R ELIEF R EQUESTED
Trustmark requests this Court to deny the Sale Motion, in part, including the sale
procedures, and to protect the rights of secured creditors by restricting the Receiver's authority to
sell encumbered real estate. More specifically, Trustmark asks the Court to impose the following
sale restrictions:
1. No later than 25 days before consummating a contract for the sale of the Trustmark
Collateral, the Receiver shall give actual notice of the proposed sale to Trustmark and to
any other lien holder, including without limitation, ad valorem tax claimants, of the date,
time, place and terms of any proposed sale of the Trustmark Collateral;
2. No later than 25 days before consummating a contract for the sale of the Trustmark
Collateral, the Receiver shall certify to the Court that the Receiver provided actual notice
to Trustmark and to any other lien holder, including without limitation, ad valorem tax
claimants, of the date, time, place and terms of any proposed sale of the Trustmark
Collateral;
3. The Receiver shall not enter into any contract to sell the Trustmark Collateral unless (a)
the proposed sale proceeds will result in a net benefit to the Receivership Estate after
1

See Sale Motion at FN 1.

2

The Trustmark Collateral is specifically listed on Page 7 of the Appendix to the Sale Motion as a parcel subject to
disposition under the Sale Motion.
3

A true and correct copy of the Deed of Trust is attached hereto as pages 9-23. See also Doc. No. 431, Appendix in
Support of Trustmark's Motion (A) to Intervene as a Secured Creditor and (B) for Authority to Set Off Secured
Claims against Cash Collateral and to Foreclose.
R ESPONSE I N O PPOSITION TO S ALE M OTION – Page 2
797098 v3 (46660.00019.000)

Case 3:09-cv-00298-N

Document 454

Filed 06/08/2009

Page 3 of 23

payment of all liens, encumbrances, and closing costs and (b) such contract specifically
allows for contract cancellation by the Receiver or the Court in the event that a surplus
does not exist;
4. The Receiver shall pay in full at closing, from the sale proceeds and before using the sale
proceeds for any other purpose, all liens, encumbrances, and closing costs;
5. Trustmark, its designees, or its assignees, are authorized to credit bid its secured claim to
the Trustmark Collateral in order to purchase the property by offsetting its claim against
the purchase price, and Trustmark is deemed to be a qualified bidder for this purpose.
6. If the Receiver does not consummate a sale of the Trustmark Collateral, as outlined
herein, with 90 days of the first order authorizing such sale, then without further
application to the Court, Trustmark is authorized to exercise any and all of its rights and
remedies to the Trustmark Collateral; and
7. With regard to the sale of other real estate that may be subject to liens and encumbrances,
the Court imposes similar sale restrictions on the Receiver.
IV.
A RGUMENTS
A.

AND

A UTHORITIES

The Sale Motion Does Not Address the Rights of Secured
Creditors

The Receiver's Sale Motion does not provide due process to Trustmark or to other
secured creditors. The Receiver is seeking carte blanche authority to sell real property without
first bringing before the Court all necessary and interested parties.

Moreover, the sale

procedures allow for a veritable fire sale with little protection to lien holders.

While the

procedures contain a provision for lien claims to attach to sale proceeds, there is no protocol for a
lender to participate in the sale process or to get paid.
B. The Public Sale of Real Property by the Receiver under 28 U.S.C. §
2001 Does Not Comply with Due Process
The Receiver proposes to conduct the real property sale by means of a public auction
pursuant to 28 U.S.C. 2001(a), which provides virtually no protection to lien holders.4 The
Receiver's choice of public versus private sale eliminates any meaningful scrutiny. For example,
4

28 U.S.C. § 2001(a).
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contrast private sales under Section 2001(b), which require not only notice to and a hearing for
all interested parties, but also an appraisal procedure that provides a sales price floor based on an
independent assessment of three disinterested appraisers.5 While the Sale Motion does provide
for the possibility of a private sale, such a sale would be warranted only by approval from the
Court "if the best interests of the Receivership Estate will be conserved."6 Nothing about the
Sale Motion guarantees or even suggests that a private sale would ever occur.
C. The Proposed Sale Procedures Do Not Provide for Statutory or
Procedural Protections
The proposed sales procedures do not provide the statutory or procedural protections that
would be available through a private sale under Section 2001(b).

More importantly, the

proposed sale procedures do not provide assurances that a surplus will exist to pay secured
claims. The proposed sale is to be free and clear of liens, claims, and encumbrances, with
claims, if any, to attach to the proceeds of sale.7 However, there is nothing to prevent the
Receiver from disposing of the real property at depressed, below market prices.
Trustmark and other secured lien holders risk losing the value of their underlying
collateral, as well as their secured status. The sale procedures, as proposed in the Sale Motion,
do not provide due process to Trustmark or any other secured party who may not be before this
Court. In theory, the Receiver contends that he is seeking to dispose of the real estate in a
manner similar to a bankruptcy sale under 11 U.S.C. § 363. Significantly, sales under Section
363 presuppose notice to and a hearing for all interested parties, not to mention protocol for
payment to the affected secured creditor. Neither the Sale Motion nor the sale procedures
provide these or similar protections.
5

Id. § 2001(b).

6

See Sale Motion at ¶ 16.

7

See Id. at ¶ 17.

As discussed below, the Sale Motion and the proposed
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procedures run contrary to case law dictating the rights, obligations, and parameters of property
sales by receivers.
D.

Trustmark Is Entitled to Participate in any Sale of the Real Estate
Collateral, including the Right to Exercise Its Rights and
Remedies, such as the Right to Foreclose.

Courts generally will not order the sale of receivership property free and clear of liens
and encumbrances unless it is truly necessary and unless the expected sale proceeds will be
sufficient to pay the lien holders and general creditors.8 Some courts have gone as far as entirely
prohibiting sales of receivership property free and clear of liens when the sale will not cover all
existing obligations encumbering the property.9 Given the Receiver proposes to dispose of
Receivership Property at a public rather than private sale, the procedural and statutory
protections afforded lien holders and secured creditors are significantly diminished.
Equity courts will try to avoid a sale free and clear of liens and encumbrances if such a
sale would result in insufficient proceeds to cover the claims of creditors.10 In Seaboard Nat'l
Bank, the Second Circuit analyzed the sound reasons for requiring a surplus after satisfaction of
lien claims:
There is no doubt of the power of a court of equity under proper circumstances to
sell property free of liens, transferring the lien to the proceeds. But generally this
power should not be exercised unless there is a reasonable prospect that a surplus
will be left for general creditors. These cases relate to sales in bankruptcy, but
authority for selling free of liens is found in the general equity powers of the
bankruptcy court, and we think the principle is equally applicable to equity
receiverships. The case at bar illustrates the wisdom of such rule. Here a fund of
8

Seaboard Nat'l. Bank v. Rogers Milk Prod. Co., 21 F.2d 414, 416 (2d Cir. 1927).

9

Id.; Melrose v. Indus. Assocs. Inc., 72 A.2d 469 (Conn. 1950); Glaser v. Achtel-Stetter's Restaurant Inc., 149 A. 44
(N.J. 1930). A line of Pennsylvania cases hold just that – an equity court will not exercise the power to sell property
free and clear of liens unless there is a "reasonable prospect" that a surplus will be left after the sale for use by
general creditors. See Buss Mach. Works v. Watsontown Door & Sash Co., 2 F. Supp. 757 (M.D. Pa. 1933)
(involving sale of industrial plant subject to liens); Bogosian v. Foerderer Tract Comm., 399 A.2d 408, 414 (Pa.
1979) (involving sale of insolvent corporation land free and clear); DeAngelis v. Newman, 534 A.2d 1279, 1284 (Pa.
1986) (involving sale of real estate).
10

See e.g., Melrose v. Indus. Assocs. Inc., 136 Conn. 518, 72 A.2d 469 (1950).
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$37,000 was realized from the mortgaged premises, and under the distribution
which the receivers seek to sustain less than $10,000 of it is to be paid to the
mortgage bondholders, although their bonds exceed many times the total fund.
The rest is to be eaten up by expenses of administration, principally fees for
receivers and attorneys. They are the only ones to profit by having sold the
property under the receivership, instead of allowing the mortgage to be foreclosed
in the usual manner. It is a shocking result, and such as justly brings
receiverships into disrepute in the popular mind.11
Without procedural safeguards, Trustmark's interest would be impaired due to the
Receiver's right to sell the Trustmark Collateral for less than the loan balance or the collateral
value. If the public auction were to proceed as planned in the Sale Motion, Trustmark could be
reduced to unsecured creditor status.
C ONCLUSION
Due process will only be satisfied if all affected lien holders are parties to the case and
are duly and timely informed of the proposed sales.12 Generally, if a lien holder is not a party to
the case, any attempted sale free and clear of all liens is ineffective with regard to the nonparty
lien holder.13 Indeed, the proper procedure by which a lien holder should assert its right or claim
is by filing a motion to intervene.14
Trustmark filed a motion to Intervene so that it may be heard. Accordingly, Trustmark
requests this Court to deny the Sale Motion, in part, including the sale procedures, and to protect
the rights of secured creditors by restricting the Receiver's authority to sell encumbered real
estate. More specifically, Trustmark asks the Court to grant such legal and equitable relief as

11

Seaboard Nat'l Bank, 21 F.2d at 416-417 (internal citations omitted).

12

See Davis v. Patterson, 180 Ark. 918, 25 S.W.2d 452 (1930) (sale of contract rights); McBride v. United
Irrigation Co., 211 S.W. 498 (Tex. Civ. Ct. App.), reh'g denied, 213 S.W. 988 (Tex. Civ. Ct. App. 1919) (sale of
irrigation system).
13

Black v. Manhattan Trust Co., 213 F. 692, 694 (D. Or. 1914).

14

Seaboard Nat'l Bank, 21 F. 2d at 417.
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may be proper, including the imposition of the following sale restrictions:
1. No later than 25 days before consummating a contract for the sale of the Trustmark
Collateral, the Receiver shall give actual notice of the proposed sale to Trustmark and to
any other lien holder, including without limitation, ad valorem tax claimants, of the date,
time, place and terms of any proposed sale of the Trustmark Collateral;
2. No later than 25 days before consummating a contract for the sale of the Trustmark
Collateral, the Receiver shall certify to the Court that the Receiver provided actual notice
to Trustmark and to any other lien holder, including without limitation, ad valorem tax
claimants, of the date, time, place and terms of any proposed sale of the Trustmark
Collateral;
3. The Receiver shall not enter into any contract to sell the Trustmark Collateral unless (a)
the proposed sale proceeds will result in a net benefit to the Receivership Estate after
payment of all liens, encumbrances, and closing costs and (b) such contract specifically
allows for contract cancellation by the Receiver or the Court in the event that a surplus
does not exist;
4. The Receiver shall pay in full at closing, from the sale proceeds and before using the sale
proceeds for any other purpose, all liens, encumbrances, and closing costs;
5. Trustmark, its designees, or its assignees, are authorized to credit bid its secured claim to
the Trustmark Collateral in order to purchase the property by offsetting its claim against
the purchase price, and Trustmark is deemed to be a qualified bidder for this purpose.
6. If the Receiver does not consummate a sale of the Trustmark Collateral, as outlined
herein, with 90 days of the first order authorizing such sale, then without further
application to the Court, Trustmark is authorized to exercise any and all of its rights and
remedies to the Trustmark Collateral; and
7. With regard to the sale of other real estate that may be subject to liens and encumbrances,
the Court imposes similar sale restrictions on the Receiver.

R ESPONSE I N O PPOSITION TO S ALE M OTION – Page 7
797098 v3 (46660.00019.000)

Case 3:09-cv-00298-N

Document 454

Filed 06/08/2009

Page 8 of 23

Respectfully submitted,
KANE RUSSELL COLEMAN & LOGAN PC
By:

/s/ Kenneth C. Johnston
Kenneth C. Johnston
State Bar No. 00792608
James B. Greer
State Bar No. 24014739
Joseph A. Hummel
State Bar No. 24056879

1601 Elm Street
3700 Thanksgiving Tower
Dallas, Texas 75201
Telephone: (214) 777-4200
Facsimile: (214) 777-4299
ATTORNEYS FOR
TRUSTMARK NATIONAL BANK

CERTIFICATE OF SERVICE
I hereby certify that on June 8, 2009, I caused the foregoing document to be
electronically filed with the Clerk of the Court using the CM/ECF system, which will send
notification of such filing to all counsel of record.
/s/ Kenneth C. Johnston
Kenneth C. Johnston
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